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I. INTRODUCTION1

A. STATUTORY BASIS AND FACTORS

Basiclaw in theVirginia Codegivesauthority to assess civil chargesandcivil
penalties2 in administrativeactions,including:

• Civil chargesin ConsentOrders;

• Civil penalties in Va. Code§ 10.1-1186SpecialOrders;and

• Civil penaltiesof up to $100,000in certainFormalHearingOrders.

This guidancesetsout thespecific criteria used by theDepartmentof Environmental
Quality (“Department”) to calculate appropriatecivil chargesandcivil penalties in
administrative actionsfor theAir Program,theWasteProgram,andtheWaterQualityand
WaterResourcesManagementPrograms. This guidancedoesnot addresscivil penalty
calculationsin judicial proceedings,nordoes it addressfinesin criminal prosecutions.
Mobile sourcecharges andpenaltiesarediscussedin separateguidance.

1 Disclaimer: Guidance documentsaredevelopedasguidanceand, assuch,setforth presumptiveoperating
procedures.See Va. Code§ 2.2-4001. Guidancedocumentsdo not establish or affectlegalrightsor obligations,do
not establisha binding norm, andarenot determinativeof theissuesaddressed.Decisionsin individualcaseswill
bemadeby applying thelaws, regulations,and policiesof theCommonwealthto case-specificfacts. Thisguidance
supersedesChapter Fourof theDecember 1999Departmentof EnvironmentalQuality Enforcement Manual.
2 Civil chargesand civil penaltiesare not definedin theVirginia Code. Theauthorizingstatutestateswhetherthe
paymentis calleda civil chargeor a civil penalty. In general, civil chargesare assessedwith the consent of the
party,while civil penaltiesare assessedin adversarialactions.
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TheVi rginiaCodesets out five factorsasthebasisfor calculatingappropriatecivil
charges andcivil penalties in mostcases:3

• theseverity of theviolations; 4

• theextentof anypotential or actualenvironmental harm;

• thecompliancehistoryof thefacility or person;

• anyeconomicbenefitrealized from thenoncompliance; and

• theability of thepersonto paythepenalty.

Thesefactorsareappliedthroughoutthis guidance.

B. PURPOSE AND GENERAL CONSIDERATIONS

Civil chargesandcivil penalties supporttheDepartment’s mission “to protectthe
environmentof Virginia in orderto promotethehealthandwell-beingof the
Commonwealth'scitizens.”5 Assessing appropriatecivil penalties andcivil chargesis also
importantto theDepartment’s enforcementgoals,which maybesummarizedas follows:

• To protectVirginia’s environmentand thehealthof its citizensby taking timely,
appropriate,fair, consistent, andeffectiveenforcementactions;

• To motivatetheregulatedcommunityto adoptpractices that achieve and
maintain compliancewith environmentalrequirementsandadvanceprotection
of theenvironment;

• To bring facilities into compliancewith applicablelaws,regulations,orders,and
permits;

• To stop repeatedor ongoingviolationsandminimizetheimpactsof
noncompliance;

• To requireappropriateremedialmeasures;

• To deterfutureviolations;and

3 2005Actsc. 706, amendingVa. Code§§10.1-1316(D) (air), 10.1-1455 (L) (waste),and62.1-44.15 (8e) (water).
Separatestatutoryfactorsareset out for the Dischargeof Oil into StateWaters,Va. Code § 62.1-44.34:20 (D)
(Article 11 of the StateWaterControlLaw).
4 Thisguidanceusestheterms“violation” and“allegedviolation” interchangeably. TheDepartment follows the
AdministrativeProcessAct, Va. Code§ 2.2-4000, et seq., to determinewhethera violation hasoccurred. Theuseof
the term“violation” prior to a casedecision by theDepartment shouldbeconstruedto mean anallegedviolation.
5 Va. Code§ 10.1-1183. See Va. ConstArt. XI, § 1 (“[I]t shallbe theCommonwealth'spolicy to protect its
atmosphere, lands,andwatersfrompollution, impairment, or destruction,for thebenefit, enjoyment, andgeneral
welfare of the peopleof theCommonwealth”). The citedCodesectionalsolists twelvepurposesof theDepartment
including: “To promoteenvironmentalquality through… expeditiousand comprehensivepermitting, inspection,
monitoringand enforcementprograms…”; and“To ensure thatthereis consistencyin theenforcement of thelaws,
regulationsandpoliciesastheyapplyto holdersof permitsor certificatesissuedby theDepartment, whetherthe
ownersor operatorsof suchregulatedfacilitiesarepublic sectoror privatesectorentities.”



Enforcement GuidanceMemorandumNo. 2-2006 Page3
Civil Chargesand Civil Penaltiesin Administrative Actions

• To ensurethateconomicadvantageis not obtained throughnoncomplianceand
thata “level playingfield” existsfor theregulatedcommunity. 6

Thecivil chargeor civil penalty calculationscontainedin this guidanceare
constructed to removeany significant economicbenefitof noncompliance,andincludean
amountreflectingthegravityof theviolation (the “gravity component”). This approach is
consistent with federal civil penalty considerationsaswell astheVirginia statutory factors
citedabove.

A civil chargeor civil penalty is not appropriate in everycase. Further,theVirginia
Codegrantsimmunity from civil chargesandcivil penaltiesfor certain voluntarily disclosed
violations.7 In othercases, in keepingwith federalpolicy, theDepartmentwill exerciseits
enforcement discretionandmitigatemostor all of thegravityportionof achargeor penalty,
for violationsthatarediscovered pursuantto avoluntaryEnvironmental Assessment or an
EnvironmentalManagementSystem (“EMS”) and thatarevoluntarily andpromptlyself-
reported andcorrected.8 Finally, theamountof a civil chargeor civil penaltymaybe
partially mitigatedby aSupplemental EnvironmentalProject (“SEP”).9 Thesearediscussed
in separate guidance.

Finally, theDepartment maydepartfrom therecommendedcalculationscontainedin
this guidanceto seekpenalties up to themaximumsumspermitted by law wherethe
interestsof equity, deterrence, andjusticesorequire. While unusual, it is appropriatein
extremecasesof noncompliance,for example: wheretheviolationor its potentialor actual
environmentalharmare especiallyegregiousand/orsevere; wheretheviolation hasresulted
in adeclaredemergencyby federal,state,or local officials; wheretheviolationhasplaced
anotherpersonin imminent danger or deathor seriousbodily injury or harm;wherethe
violation is contraryto thespecif ic termsof a administrativeorder or judicial decree; where
theviolationor patternof violationsseverelyimpacts an environmental mediaor resource,
or preventstheDepartment from carryingout its duties;or wheretheviolation is theresult
of apatternor practice that demonstrates thewillful avoidanceof regulatoryrequirements.
In thesecaseswhere theDepartment concludesthat theseverityof theviolationor its
potential or actualenvironmentalharm justifies seeking up to themaximum penalties
authorizedby law, staff shouldapply thespecificcriteriadescribed in this guidanceasthe
qualitative basisin demonstratinghowtheapplicablestatutory factorssubstantiate the
recalculationof thecivil chargeor civil penalty.

6TheGeneralAssembly indicatedtheimportanceof this element previously in 1997Actsc. 924,paragraphL.4:

It is theintentof the General Assemblythatthe [Department] recover the economicbenefit of
noncompliancein thenegotiationandassessmentof civil chargesandpenaltiesin everycasein which there
isaneconomic benefit fromnoncompliance,andthe economic benefit canbereasonably calculated.

7 Va. Code§§10.1-1199, -1233.
8 Voluntary disclosureandreporting do not includemandatory monitoring, sampling,or auditing procedures
requiredby laws, regulations,permits,or enforcementactions.
9 Va. Code§ 10.1-1186.2.
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Ultimately, civil chargesandcivil penaltiescannotexceedthestatutory maximum,
usually $32,500per dayfor each violation.10 Certain statutessetout other maximumcivil
chargesor civil penalties,especially for portionsof theWaterQualityandWater Resources
ManagementPrograms.11

TheGeneral Assembly hasrequired thedevelopmentof guidelines andprocedures
thatcontain“specificcriteria for calculatingtheappropriatepenalty for eachviolation”
basedon thefive statutory factors. Thespecific criteriafor calculatingan appropriatecivil
chargeor civil penaltyaresetout in this guidanceandinclude: thepotentialfor harm
classifications,thecategories of violationsandvariousadjustments(includingcompliance
history), theeconomic benefit of noncompliance,andtheparty’sability to pay. Specific
criteria areidentifiedfor theAir Program(SectionII), theWasteProgram(Section III ), and
theWaterQuality andWaterResources Management Programs(SectionIV). Eachof the
specificcriteriaidentifiesoneor moreof thefive statutoryfactorsthat supportit, as
appropriate,in a footnoteor on therelatedworksheet. Thespecificcriteria for eachprogram
generallyfollow correspondingfederal guidance.

In all complianceandenforcementactions, theparamountpriorities of the
Departmentare: to correctnoncompliancepromptly;to assurepromptimplementationof all
necessaryremedialactions;to overseeappropriateprocessimprovements; andto otherwise
ensureprotectionof human healthandtheenvironment.

A Tableof Contentsfollows. A list of acronymsis attached.

10 2005Actsc. 706. BeforeJuly1, 2005, the typical maximumcivil charge or civil penalty was$25,000perdayper
violation.
11 See SectionsIV I throughIV K, below. Va. Code§ 62.1-44.34:20alsoestablishesout minimumchargesand
penaltiesfor certain violationsinvolving thedischargeof oil to statewaters. Va. Code§ 62.1-44.15 (8f) establishes
maximumcivil chargesfor sanitaryseweroverflows(“SSOs”) in consentordersrequiringSSOcorrective action. If
this guidancedoesnot specif ically referencea statuteauthorizing a civil charge or civil penalty, suchchargeor
penaltymaybecalculated usingthefive statutory factors.
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II. THE AIR PROGRAM

TheStateAir PollutionControlLaw (“Air Law”) at § 10.1-1316(C) providesfor
negotiatedcivil charges in Consent Ordersfor violationsof theAir Law, regulations, orders, or
permitconditions.SectionsII A throughII E belowdescribecalculationof negotiated civil
charges. ThemaximumAir Programcivil charge is $32,500for each violation,with eachday
beingaseparateviolation.12 Specialconsiderationsfor pleadingcivil penaltiesin §10.1-1186
Proceedings or in Formal Hearings arediscussed in SectionII F.

A. CONSENT ORDERS WITHOUT CIVIL CHARGES

Initially, staff establishwhether theallegedviolation warrantsacivil charge.The
following criteriashouldall bemetfor orderswithout civil charges:

• Theseverityof theviolation is minimal. ConsentOrderswithout civil charges
arenot typically availablein “High Priority Violator (‘HPV’)” cases;

• Theextentof theactualor potential environmental harmis negligibleor
minimal;

• Thefacility hasnot beenin chronicnoncomplianceandis makinga good-faith
effort to comply;and

• Theeconomicbenefitof noncomplianceis minimal.

Theemphasisin all cases,but particularly in caseswithout civil chargesor civil penalties,
is onprompt andappropriate injunctive relief to bring facilities into compliancewith
applicablelaws,regulations,orders,andpermitconditions. 13

B. CONSENT ORDERS WITH CIVIL CHARGES

Unlesstheallegedviolation is sosevereasto warrantanenhancedcivil chargeas
describedin theIntroduction, theDepartmentassessescivil chargesin ConsentOrders
using theAir Civil Charge/Civil PenaltyWorksheet (“Worksheet”), which is foundat the
endof theAir Program section. In calculatingthe appropriatecivil charge, staff first
identify theappropriate“Potential for Harm” classification andthenwork throughthe
variouscategorieson theWorksheet to calculatea PreliminarySubtotal.TheDepartment
mayadjust thePreliminarySubtotalupwardsor downwardsto reachaTotal Civil
Charge/Civil Penalty on theWorksheet. TheWorksheetTotal Civil Charge/CivilPenalty
mayalsobeadjusted, for otherappropriateanddocumentedreasons,asdemonstratedin

12 For violationsthatoccurredprior to July1, 2005, the maximumcivil chargeis $25,000 per violationperday.
13 No civil charge can beassessedif a statutegrants the party immunity fromcivil charges.See Va. Code§§ 10.1-
1199, -1233. Civil chargesmaybemitigatedby voluntaryreporting andcorrectionor by a SEP,asdescribed in the
Introduction.
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theEnforcementRecommendationandPlan(“ERP”)  (See SectionII E). Thecompleted
Worksheetshould bepresented to thepartywith theinitial documentsor draft order
proposing or assessinga civil chargeor civil penalty amount.14 TheERPadjustmentsare
not setout on theWorksheet, but mustbeopento publicview uponcompletionof the
case.

C. POTENTIAL FOR HARM CLASSIFICATIONS15

Usingbestprofessionaljudgment,staff placeviolationsinto oneof three
“Potential for Harm” classifications- “Serious,”“M oderate,” or “Marginal” – thatare
listednearthetopof theWorksheet. Staff classify theviolationsbasedon: (1) the
potentialfor or actualhuman health or environmentalharm;and(2) theeffect on the
regulatoryprogram.

• Human Health or Environmental Harm: Humanhealthor environmental
harmconsiderationsassumethattheallegedviolationsthatmaycauseexcess
emissionspotentially adverseto human healthor theenvironment.

• Effect on the Regulatory Program: This consideration examines whetherthe
violation(s)or patternof violationsat issuearefundamentalto theintegrityof
theregulatoryprogramandtheDepartment’sability to monitor andprotect
humanhealthandtheenvironment.

Thefollowing sectionsdefine thethreeclassificationsandprovideexamplesfor
eachof theclassification levels. Thesectionsarenot usedto determinewhethera
violation warrantsformal enforcement. Departuresfrom theexamplesshouldbe
discussedwith a representativeof theDivision of Enforcement(“DE” ).

1. Serious Classification16

A violationis classified asSeriousif: (1) theallegedviolationhas
resultedin documented, substantial adverse impact or presents a substantial risk
of adverseimpactto human health,welfare, or theenvironment;(2) thelimit,
standard,or otherrequirement violated is significant to the viability or
enforceability of standards, theviolation of whichmayresult in substantial
adverse impactor presentasubstantial risk of adverseimpact to human health,
welfare, or theenvironment; and/or(3) theviolationshaveor mayhave
substantial adverse effect onstatutory or regulatorypurposes or proceduresfor
implementingtheregulatoryprogram.

14 For specificrequirementsregardingFormal Hearings,seeSection II F, below.
15 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
16 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
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Examplesinclude,but arenot limited to:

• Emissionsviolationsat amajor source involving a pollutantfor which that
sourceis “major” (appliesto Preventionof SignificantDeterioration
(“PSD”), MaximumAvailableControlTechnology(“MAC T”), andTitle
V);

• Violations whichcausea documentedpotentialfor exceedanceof a
NationalAmbientAir QualityStandard (“NAAQS”) ;

• Not maintainingcontrol equipment or failure to usecontrol equipment, for
a regulatedpollutantfor which thesourceis major, in amannerconsistent
with goodair pollutioncontrolpractices. Also applicable to synthetic
minor (“SM” ) sources where thereis evidencethatthefailuremayhave
causedemissionsto exceedtheapplicableSM threshold;

• Failure to conductemissionstests,monitor, or maintain recordsnecessary
to demonstratecompliancewith standardsinvolvingapollutantfor which
thesourceis major;

• ForaSM source,failure to comply with standardscritical to maintenance
of thatminorstatusor failure to maintain recordssufficient to document
continuedminorstatus(applies to PSD, MACT, andTitle V);

• Failure to obtainapermit prior to constructionor modificationof aSM or
statemajorsourceor amajormodification under9 Virginia
AdministrativeCode(“VAC”) 5, Chapter80,Article 6;

• Failure to obtainapermit prior to construction,reconstruction, or
modificationwhich triggers therequirementsof 9 VAC 5-80-1700, et seq.
or 9 VAC 5-80-2000,et seq.;

• Violation of aNationalEmissionStandardfor HazardousAir Pollutants
(“NESHAP”) or MACT standardsthat indicateexcessemissionsor
substantially interferewith theDepartment’sability to determine
emissionscompliance;

• Violation of substantiveconsentorder, administrative order, or judicial
decreerequirements(typically not for latereportsor minor recordkeeping
deficiencies); and

• Failure to submit a timely Title V permit application(morethan60days
late), or to timely submitacompliance certification, excessemissions
report, or othersubstantive reportrequiredby aTitle V permit(morethan
60dayslate).
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2. Moderate Classification17

A violationis classified asModerateif: (1) theallegedviolation presents
some risk of adverse impact to humanhealth,welfare, or theenvironment; (2) the
limi t, standard,or other requirementviolatedis significant to the viability or
enforceability of standards, theviolation of whichmaycausesomerisk of
adverse impactto humanhealth,welfare, or theenvironment;and/or(3) the
violationswhichhaveor mayhave some adverse effect onstatutoryor regulatory
purposesor proceduresfor implementingtheregulatory program.

Examplesinclude,but arenot limited to:

• Emissionsviolationsat aSM sourcethat doesnot jeopardizetheSM status
of thesource;

• Not maintaining control equipment or failure to usecontrol equipment, for
apollutant,at aSM point source, in amanner consistentwith good air
pollutioncontrolpractices(unlessthere is evidencethatthefailure
resultedin emissionsthat jeopardizethesynthetic minorstatusof the
source);

• Failure to conductemissionstests,monitor, or maintain recordsnecessary
to demonstratecompliancewith standardsinvolvingapollutant for which
thesourceis asyntheticminor (unlessthereis additionalevidenceto
indicatethatthesourceis not in compliancewith thelimits thatestablish
syntheticminorstatusfor thatpollutant);

• Failure to obtainapermit for a trueminorsourceunder9 VAC 5, Chapter
80,Article 6; and

• Opacity violationsat asource thatis subject to thePSD,MACT, or Title
V Programs.

3. Marginal Classification18

A violationis classified asMarginal if: (1) Theviolation presentslittle or
no risk of environmental impact; and/or(2) theactionshaveor may havelittle or
no adverse effect onstatutoryor regulatory purposesor procedures for
implementing theregulatoryprogram.

Examplesinclude,but arenot limited to:

• Emissionsviolationsat a trueminor source;

17 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
18 Thiscriterionrelates to thestatutoryfactorsof environmentalharmand severity.
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• Not maintainingcontrol equipment or failure to usecontrol equipment for
apollutantat a trueminorsource, in amannerconsistent with goodair
pollutioncontrolpractices,unlessthere is evidencethatthefailure resulted
in emissionsof apollutant at amajor sourcelevel;

• Failure to conductemissionstests,monitor or maintainrecordsnecessary
to demonstratecompliancewith standardsinvolvingapollutant for which
thesourceis a trueminor source;

• Most recordkeepingand reportingviolationsincludingnon-substantive
violations at major,SM, andNewSourcePerformanceStandard (“NSPS”)
sources(seeSeriousandModeratecategoriesfor additionalinformation
onwhenviolationsat major or SM sourcesarenot Marginal); and

• Opacity violationsat asource thathas beenclassifiedas eitheraTrue
Minor or aSM.

D. CALCULATING THE WORKSHEET CIVIL CHARGE

Thecategoriesare thenumbered items(Categories1 through11) thatmakeup the
rowsof theWorksheet.

Whenusing theWorksheetto addressmultipleviolationsdiscovered duringthe
samecomplianceactivity, staff calculatecivil chargesfor each violation independently,
with theexception of Category 8, and thencombinethemto provide thetotal proposed
civil charge.Applicable portionsof theWorksheetmaybecopiedto accommodate
multiple violations. Staff usethis procedureto determinetheappropriatecivil chargefor
eachcategorylistedand enterit on theWorksheet.

1. Statutory, Regulatory, or Permit Violation Category19

This categoryis general in natureandis intended to establishaminimum
civil chargefor all violationsof statutory,regulatory, or permit requirements.
This chargeis in additionto any whichmayapplyunderCategory4 of the
Worksheetfor thesame violation. If thesourceis being assessed for violation of
aPSD, NESHAP, MACT, or substantiveNSPSrequirement, theapplicable
chargesin Category 1 are doubled.

a. Failure to Obtain Required Permit:20 This civil chargeappliesto
construction/modification/reconstruction without anewsourcepermitand
to thefailure to obtainanoperatingpermit.

19 Thiscriterion relates to thestatutoryfactorsof severity andenvironmentalharm.
20 Thiscriterion relates to thestatutoryfactorsof severity andenvironmentalharm.
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b. Operating Without a Permit:21 This civil chargeapplies to
construction/modification/reconstruction without anewsourcepermit
wherethesourcehasbegunoperationof thesourceaffectedby thepermit
applicability determination. This civil charge is assessedin additionto
Subcategory1.a.

c. Statute/Regulation/Permit Violated (other than a. or b., above):22 This
civil chargeappliesto violationsof permitconditionsandrequirementsof
theAir Law or Regulationsthatarenot alreadyaddressedby Subcategory
1.aor 1.b.

2. Order Violation Category23

In Category 2, theDepartmentassessescivil chargesfor consentor other
orderviolations. This charge is in additionto anycivil chargescalculatedin
Categories1, 3, or 4 of theWorksheet.

3. Pollution Control Equipment Violation Category24

In Category 3, theDepartmentassessescivil chargesfor thefailure to
install or properly operateandmaintainair pollutioncontrolequipment. Category
3 civil chargesarenot limitedto traditional end-of-the-pipe equipment.Category
3 also appliesto monitoringequipmentandto productionequipmentwherethat
equipmenthasbeenidentified as BestAvailableControl Technology (“BACT”)
or Reasonable AvailableControlTechnology(“RACT”) or Lowest Achievable
Emission Rate(“LAER”) , or asapollutioncontroldeviceor methodin apermit.

a. Failure to Install Required Equipment:25 This civil chargeapplies,but
is not limited, to:

• Failureto install air pollutioncontrol equipmentspecifically required
by permit, order, or regulation,or removal of suchequipment;

• Failureto install equipmentnecessary to meetBACT, RACT, LAER,
BestAchievableRetrofit Technology(“BART”) , or similarmandatory
controltechnologyrequirements(in situationsof
construction/modification/reconstruction without apermit)asmaybe
determinedthrough thepermitreview process; or

21 Thiscriterion relatesto thestatutory factorsof severity andenvironmentalharm.
22 Thiscriterion relates to thestatutoryfactorsof severity andenvironmentalharm.
23 Thiscriterion relates to thestatutoryfactorsof severity, environmental harm,andcompliancehistory.
24 Thiscriterion relates to thestatutoryfactorsof severity andenvironmentalharm.
25 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
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• Failureto install pollutioncontrolequipmentcapableof meeting
emissionslimits established by permit, order,or regulationswhere
installationof control equipment is requiredby a permit,regulation,
consentor administrativeorder, consentdecree,or courtorder.

b. Failure to Properly Operate and Maintain Equipment:26 This civil
chargeapplieswherethesourcedoes not to operate theequipment
properlyor is not operatingor maintaining theequipmentadequately.
Staff shouldcarefully consider theappropriatenessof assessingaCategory
3 charge if achargeis alsobeing assessedunderCategory4 of the
Worksheet. A situationcouldexist wherethepollution controlsare
maintainedandoperatedproperly but,nonetheless, anemissionviolation
still occurs. In that situation, it is not appropriateto assess acivil charge
for improperlyoperated pollutioncontrol equipment (Category3). If
emissionsviolation occurredeventhoughpollutioncontrols were
maintainedandoperatedproperly, select achargefor theemissions
violationunderCategory 4 instead.

4. Emissions, Reporting/Monitoring, and Toxics Violations Category 27

a. Emissions Violations: 28 In Category 4, theDepartment assesses a charge
for documentedviolationsof emissionsstandards, whichmaybein
additionto chargesappliedin Subcategory 1.c, 2, or 3. A Category4
emissionschargeappliesto any emissionexceedanceof astandard
establishedby stateor federal statutes,regulations,permits, or orders
(includingopacity).

To calculatetheappropriatechargefor an emissionsviolation,staff
entertheemissionslimit or standardand theobservedvalue in theData
columnof theWorksheet. Thenstaff calculatethe“% over limit ” and
insertthepercentagein theDatacolumn. Theappropriatevaluein eachof
thethree“Potentialfor Harm” columnsis takenfrom Table 1 andentered
in Category4.aof theWorksheet. Staff select thechargefrom the
appropriatePotentialfor Harmcolumnandtransferto theAmountcolumn
of theWorksheet.

Forexample,assumeasourcehaspermittedlimit of a422tonsper
yearfor volatileorganiccompounds(“VOCs”), calculatedas a
consecutive12monthperiod. Recordsdemonstratethatthefacilit y had
actual emissionsof 519tonsof VOCs for a12-monthrolling period.

26 Thiscriterion relates to thestatutoryfactorsof environmentalharm andseverity.
27 Thiscriterion relates to thestatutoryfactorsof severity andenvironmentalharm.
28 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
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Assumetheviolation is classifiedas “Serious.” Thechargefor the
emissionsviolation is calculatedas follows:

• Subtractthepermittedlimit of 422tonsfrom theobservedVOC
emissionsof 519tons. Divide thedifferenceby thepermitlimit of
422andmultiply by 100to obtain the“% overlimit,” in this case,
23%.

((519-422)/422) x 100= 23%

• Locatetheamountfor the“% overLimi t or Standard”in Table1.
If thevalueis not in Table1, thepenalty for aSeriousviolation
can becalculatedby multiplying thepercentoverby $100.

23%x $100= $2,300

• In this example,theAmountentered in Category4.a. of the
Worksheet wouldbe$2,300.

As anotherexample,assumeaminorsourcehas a permittedlimit
of 50 tonsperyearfor VOCs,calculatedasaconsecutive12-month
period. Recordsdemonstrate thatthefacility hadactualemissionsof 75
tonsof VOCsfor a12-monthrolling period. Assumetheviolation is
classifiedas“Marginal.” Thecharge for theemissionsviolation is
calculatedasfollows:

• Subtractthepermitted limit of 50 tonsfrom theobservedVOC
emissionsof 75 tons. Divide thedifferenceby thepermittedlimit
of 50andmultiply by 100to obtainthe“% overlimit,” in this case,
50%.

• ((75-50)/50) x 100= 50%

• Locate theamountfor the“% overLimit or StandardTable1,
below, andcalculateif necessary.Select thecivil chargevalues
undertheMarginal column for 50%($1,250).

• In this example,theAmountentered in Category4.a. of the
Worksheet is $1,250.
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Table 1
EMISSION LIMIT VIOLATIO NS

MONETARY CIVIL CHARGE MATRIX

Emissions% overLimit or
Standard POTENTIAL FORHARM

Serious
($100x % over)

Moderate
($50 x % over)

Marginal
($25 x % over)

10 $1,000 $500 $250

20 2,000 1,000 500

30 3,000 1,500 750

40 4,000 2,000 1,000

50 5,000 2,500 1,250

60 6,000 3,000 1,500

70 7,000 3,500 1,750

80 8,000 4,000 2,000

90 9,000 4,500 2,250

100 10,000 5,000 2,500

200 20,000 10,000 5,000

>/=300,etc. 30,000 15,000 7,500

b. Reporting/Monitoring Violations: 29 Situationsassessedunderthis
category includeothertypes of complianceassurance
reporting/monitoring. Violationsinclude,but are not limited to:

• Late Submittal of Reports: Add $650to thebaseamounton
Worksheet. Tendaysareallotted to thesource to submit the report
aftertheNoticeof Violation (“NOV” ). Another$250perdayis
chargedfor everydayafter theten-dayperiod. Thecivil charge
underthis categoryis calculatedonanemissionsunit basis,e.g., if

29 Thiscriterion relates to thestatutoryfactorsof severity andenvironmentalharm.
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thesourcemustsubmitaquarterly report for threeemissionsunits
andtwo werelate,thecivil chargewould be$1,300with $500
addedeachday aftertheten-dayperiod. This civil charge is
assessedcommencingwith thesecondconsecutivelatesubmittal
of a requiredperiodic complianceassurancereport (e.g., Excess
EmissionsReport, Monitoring SystemPerformanceReport,Data
AssessmentReport, Fuel CertificationReport,EmissionsReport,
etc.). Reporting requirementsincludethosefoundin theapplicable
statute,regulation,order,and/or permit.

• Failure to Perform Required Audits: Add$1,950to baseamount
in Worksheet.Af ter theissuanceof aNOV, two weeksis allotted
to thesourceto perform theaudit,without anadditional penalty
beingassessed. An additional $250perdayis chargedfor every
daypastthetwo week period. Thecivil chargeunderthis category
is calculatedonapermonitoring system, e.g., if thesourcemust
conductaquarterly audit on threeindividualmonitoringsystems
(excluding redundant back-upsystems)andtwo werelate,thecivil
chargewouldbe$3,900with $500 addedeachdayaftertheten-
dayperiod.

• Excessive Monitoring Downtime: Add $2,600to baseamounton
theWorksheetfor each monitoringsystemthatdoesnot meetthe
requiredmonitoravailability.

c. Toxic Pollutant Violations: 30 This civil chargeis assessedto emissions
andmonitoringviolationsinvolving a toxic pollutant. A toxic pollutantis
definedin theregulationsas “anyair pollutant listedin § 112(b)of the
federalCleanAir Act, as revisedby 40 [Codeof FederalRegulations
(“CFR”)] 63.60,or anyotherair pollutant thattheboarddetermines,
through adoptionof regulation, to present asignificantrisk to public
health. This term excludes asbestos,finemineral fibers,radionuclides,
andanyglycol etherthat doesnot haveaTLV.” Staff arereminded that,
for “existingsources,” theregulationsestablishsignificant ambientair
concentration “guidelines” for toxic pollutants. If theexistingsourceis
foundto bein excessof a guideline, the regulationsprovidespecific
alternativesto addresstheexceedance. Therefore,anexistingsourceis
not consideredto bea toxic pollutantviolator until or unlessthe
Departmenthasnotified it of theexceedanceand thesourcehas failed to
respondasspecified in 9 VAC 5-60-200. Where a violation involves
exceedanceof apermitlimit for a toxic pollutant, achargeshouldbe
assessedfor boththeemissionviolationand thetoxic pollutant.

30 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
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5. Sensitivity of the Environment Category31

Category5 focuseson thegeographic locationof theviolation. Civil
chargesassociatedwith this category aredependenton the
nonattainment/attainmentstatusor thePSDareaclassification andthe
classificationof theviolation. Thesensitivityof theenvironmentchargeapplies
only to emissionstandardsviolationsor to work practiceor technologystandards
thatserveasemissionstandards, or to violationsof monitoringrequirements.
Whenaviolationoccursin anonattainment area,thenonattainmentcharge
appliesonly for violationsinvolving pollutantsor pollutantprecursorsfor which
theareais designated nonattainment. Theregulationscontainadescriptionof the
nonattainmentareasandthePSDclassifications.

6. Length of Time Factor Category32

Thelongeraviolationcontinuesuncorrected,thegreaterthepotentialfor
harmto air qualityandthemoresevere theviolation. TheWorksheetaddresses
this considerationin thecategory labeled “Length of TimeFactor.” Where
separatechargesarenot assessed for daily, documentedviolations,the
Departmentcalculatesthechargefor this factorasfollows:

• Multiply thenumberof daystheviolation occurred by 0.274(i.e.,
1/365). This is thePercent(%) IncreaseFactor.

• Dividethis Factorby 100to obtain thedecimal expression,which is
thenmultiplied by thePreliminary Subtotal to obtain theadditional
civil charge.

Thetimespan(expressed in days) usedto calculatethechargebegins,
basedonavailableevidence, on thedaytheviolationbegan.Thetimespanends
on thedatethesourcecorrectsthedeficiencyaddressed by thecivil chargeor the
datethesourceagreesin principleto asetof corrective actionsdesignedto
achieve compliancewith theregulatory requirementfor which thechargewas
assessed.For constructionwithout apermit, thetimespanendswhenthesource
submits acompletepermit applicationfor theaffectedprocess or equipment. For
alleged violationswhere thelengthof time exceedsfive years,asdetermined by
this section,theDepartment calculates thechargebased ona lengthof time of
five years(1826days). This limitation on length of time is not applicable to
calculation of economic benefit.

31 Thiscriterion relates to thestatutoryfactorof environmentalharm.
32 Thiscriterion relates to thestatutoryfactorsof severity, environmental harm andcompliancehistory.
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Thefollowing is anexampleof how to calculatea “lengthof time” civil
charge:

• Calculatethelengthof time in days thatthenoncomplianceexisted. For
example,200dayselapsedbetween thebeginningdayof the
noncomplianceandthedatethesourceagreedin principleto asetof
correctiveactionsnecessary to return to astateof compliance.

• Multiply thenumberof daysby 0.274. Take200andmultiply it by 0.274
to get54.8,which is rounded up to thenearest wholenumberto get55%,
or a factorof 0.55.

• Multiply thePreliminary Subtotal calculated on theWorksheetby the
Lengthof TimeFactor. Assumefor this examplethatthePreliminary
Subtotal is $1,300. $1,300 times0.55yields$715.

• Enterthecalculatedcharge into the“Amount” columnfor Category 6 on
theWorksheet.

7. Compliance History Category33

Staff considersprior enforcement activities of theAir Law, regulations,
orders,andpermitsin adjustingthecivil chargebasedon thesource’scompliance
history. Prior enforcementactivities includeanyactor omission resultingin an
“enforcementresponse,” e.g., aWarning Letter,NOV, or otherenforcement
document. TheDepartment doesnot considerWarningLettersandNOVs thatit
did not pursue(e.g., enforcement mattersthatwereclosed without theissuanceof
a letterof agreement,consent or administrative order, consentdecree,or court
order). 
 

This factor maybeused to increase− but not decrease− acharge.
Evidenceof anexcellent compliancehistorycannotbeusedin this categoryto
justify reducingacivil chargeona currentandunrelatedviolation.

Table 2
COMPLIANCE HISTORY (previous36months)

Numberof Violations ChargeFactor

SecondViolation .50

Third Violation 1.00

OverThird Violation (N–3)+ 1.00

33 Thiscriterion relates to thestatutoryfactorof compliancehistory.
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In this example,staff useTable2 andtakethefollowing stepsto calculate
acompliancehistorycharge:

• Review thesourcescompliancehistoryto determineif anyadditional
violationswerenotedduringtheprevious36months.Forexample,
assumethesourcehad a previousNOV issued14 monthsprior to the
currentlypendingenforcement action (donot includeadditional
violationswhichwerediscoveredaspartof thesameinspection).

• Look up on theabovetableanddeterminetheappropriatefactorto
adjustthecivil charge.Thecurrent enforcementactionrepresentsthe
secondviolation in 36monthsso theChargeFactor is 0.50(or 50%).

• Multiply thePreliminarySubtotalof thecivil chargecalculatedon the
Worksheetby theChargeFactor. Fromthe example abovethebase
charge is $1,300. Multiplying $1,300by 0.5yields$650.

• Write thecalculatedchargeinto the“A mount” columnfor Category 7
“ComplianceHistory” on theWorksheet.

8. Extended Compliance Category34

Category8 addressesasource’s request to extendanydatein aschedule
by which it is required to comeinto compliance. Theextendedcompliancecivil
chargeapplieswheretheproposedscheduleis baseduponlimitationssuchasa
reasonableconstructionor equipment deliveryschedule.Compliancedelays
proposedfor monetaryconsiderationsor for thesakeof convenience(e.g., to
coordinateequipmentinstallationwith the routineannualmaintenanceshutdown)
shouldonly beacceptedif thesourcedemonstrates that theassociatedfinancial
burdenis beyondtheir “ability to pay.”

TheDepartment factorsin an “extendedcompliance”civil chargewhere
thesourceproposesaschedulethat will extendacompliancedate. Consequently,
for aConsentOrderthat includesacomplianceschedule, theDepartment
increasesthePreliminary Subtotal accordingto lengthof theextended
compliance. In doingso,staff calculatethelengthof theextension,in months,
andmultipl y thenumberby 2.78,which resultsin thepercentincreasedue to the
extendedcompliance.Forcomplianceschedulesof lessthanonemonth(30
days),staff arenot required to calculate anextendedcompliancecharge.The
Departmentassessespartial months (as determinedon30-dayincrements)asa
full monthwhencalculatingtheextendedcompliancecharge. TheConsentOrder
shouldincludeascheduledetailing importantinterim datesandthefinal dateby
whichcompliancewill beachieved.

34 Thiscriterion relates to thestatutoryfactorsof severity, environmental harm,andability to pay.
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Federalregulationslist specific proceduresfor processing“Delayed
ComplianceOrders.” EPA maintains theauthorityto disapproveany
Department-approvedDelayedComplianceOrder, subjectto thepublic
participationguidelinesdescribedin CFR. Regionalstaff should forward all
proposedDelayedComplianceOrders to DE for reviewprior to entering into a
ConsentOrderwith that source.

Thefollowing is anexampleof how to calculatean“extended
compliance” civil charge:

• Calculatethelengthof time, in months(ona30-daybasis),compliance
will beextendedby executionof theorder. Forexample, theschedulein
theconsentorderindicates asix-month(180-day)delaybeforecompliance
will beachieved.

• Multiply thenumberof monthsby 2.78. Take6 andmultiply it by 2.78 to
get16.68. Roundthis up to wholenumbers to get 17%, or a factor of
0.17.

• Multiply thePreliminary Subtotal of thecivil chargecalculatedon the
Worksheetby theExtendedComplianceFactor. Continuingwith this
example, thePreliminarySubtotal is $1,300. $1,300 times0.17yields
$221.

• Write thecalculatedchargeinto the“A mount” columnfor Category 8 on
theWorksheet.

9. Degree of Culpability Category35

Category9 addressesthedegreeof culpabilityof thesource in committing
theviolation. A low degreeof culpability indicates thattheviolationoccurred
despitethesource’sdiscernablediligencein ascertainingandfollowing program
requirements.A mediumdegreeof culpability indicatesthattheviolation is the
resultof thesource’sfailure to exercisereasonablecarein adheringto program
requirementsappropriateto theparticular circumstances. A highdegreeof
culpability indicatesthattheviolationwasin recklessdisregard of program
requirementsor wastheresultof adeliberateact.36 A graduatedculpability
factor is associatedwith thedegreeof culpability. An upward adjustmentis not
appropriatein all cases. Forpurposesof this category, violationsof Consent
Ordersor otherorders arepresumedto betheresult of amedium or highdegree
of culpabili ty.

35 Thiscriterion relates to thestatutoryfactorsof severity andcompliancehistory.
36 Evidenceof a deliberateact maybegroundsfor a referral to criminal investigativeauthorities.
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To calculatetheadjustment usingtheculpability factorstaff:

• Basedon a review of the facts surroundingtheviolation,determinethe
degreeof culpability associated with thesource’sactions.

• Multiply thePreliminary Subtotal of thecivil chargecalculatedon the
Worksheetby theappropriateCulpability Factor (0 for low, 0.5for
medium, and1.0 for high). 

• Write thecalculatedchargeinto the“A mount” columnfor Category 9 on
theWorksheet.

10. Economic Benefit of Noncompliance37

Category10 addressestheeconomicbenefitcomponentof thecivil
charge. This factoris included in acivil chargeto ensurethechargeactsasa
deterrentto noncompliance. At aminimum,acivil chargeor civil penaltyshould
removeanysignificanteconomicbenefit of noncompliancein additionto a
“gravity component.” By developingacivil chargeassessment structure that
incorporatesthis deterrent effect, anenforcementactionremoves anyeconomic
gainthatasourceor facility accrues by avoidingor delaying costsnecessaryto
achieve compliance, or from il legal competitiveadvantage (“ICA”) .38 The
existenceof asignificant economicbenefit gainedfrom noncompliance is
evaluatedon acase-by-casebasis. Staff useprofessionaljudgment whenmaking
thepreliminarydetermination thatan economic benefitexists. Whenthereis
evidenceof aneconomic benefit basedondelayedor avoidedcosts, or ICA, staff
shouldestimatethevalueof theeconomicbenefit andincludethis amountin the
proposedcivil charge.

EPA’sBEN modelis a method for calculatingeconomic benefit from
delayedandavoidedexpenditures. If theeconomicbenefitexceeds$10,000,
BEN should beusedto calculatebenefit. BEN uses severaldatavariables,most
of whichcontaindefaultvalues. Therequiredvariablesincludeinformationabout
capital andnon-capitalcosts,annual operation andmaintenancecosts,andthe
datesfor theperiodof noncompliance. BEN allowsacooperative facility to
provideactualfinancial datathat mayaffect thecivil chargecalculation.For
economicbenefitcalculationsof lessthan$10,000or wherethefacility will not or
cannotprovidefinancialdatain a timely manner,staff maymakeestimates based
onavailableresources, includingtheir best professionaljudgment.39 Finally,

37 Thiscriterion relates to thestatutoryfactorof economic benefit. See CleanAir Act § 113(e)
38 Illegal competitive advantageoccurs whenthe party’snoncompliantactionsallow it to attain a level of revenues
that would not have been obtainableotherwise, e.g., selling a product using waterresourcesin excessof permitted
amounts,or draining/filling andsellingwetlandswithout appropriatepermits.
39 Staff may usethe following “rule-of-thumb” in exercising their judgment: for delayedcompliance,6% peryear
of thedelayedon-timecapital costsfor theperiod fromthedatethe violationbegan until thedatecompliancewasor
is expectedto beachieved;for avoidedcosts,theexpensesavoideduntil thedatecomplianceis achieved.
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methodsotherthanBEN maybeused to calculateeconomicbenefitof
noncompliance, wheretheDepartment concludesthatanalternativemethod
providesmoremeaningfulresults.

A necessaryfirst stepwhenmakingapreliminarydetermination of
economicbenefitis understandingthecostsavoided or delayedthrough
noncompliance.A delayed costis an expenditurethat,throughcurrent
noncompliance,canbeput off to sometime in thefuture. An avoided cost is an
expenditurenot made,resultingin noncompliance.

• Examplesof delayedcostsinclude,but arenot limited to: failure to install
equipmentneededto meet emissioncontrol standards;failure to effect
process changesneeded to reducepollution; failure to testwherethe test
still must beperformed; andfailure to install requiredmonitoring
equipment.

• Examplesof avoidedcostsinclude, but arenot limited to: disconnecting
or failing to properly operateandmaintainexistingpollution control
equipment;failure to employ asufficient number of staff; failure to
adequately trainstaff; failure to establish or follow precautionarymethods
requiredby regulationsor permits;removal of pollutionequipment
resultingin process,operational, or maintenancesavings; disconnectingor
failing to properlyoperateandmaintainrequired monitoring equipment;
andoperationandmaintenanceof equipmentthat theparty failed to
install.

Theintentis to recouptheeconomicbenefitof noncompliancein all cases.
Therearefour general areaswheresettling thetotal civil chargeamountfor less
thantheeconomic benefit maybeappropriate. Thefour exceptionsare:

• Theeconomic benefitcomponent hasde minimis valueto theoverall
settlement;

• Therearecompelling public concernsthat wouldnot beserved by takinga
caseto trial;

• It is unlikely, basedon thefacts of theparticularcaseasa whole,thatthe
Departmentwill beable to recovertheeconomicbenefitin litigation; and

• Thefacility hassuccessfully documentedan inability to paythetotal
proposedcivil charge.
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11. Ability of the Person to Pay the Civil Charge40

Ability to payis oneof thefive statutory factors. In general,the
Departmentwill reducepenaltyassessmentsthat areclearly beyondthemeansof
theparty. At thesametime, it is importantthat theregulatedcommunitynot
perceivetheviolationof environmental requirementsascost savingsfor
financially-troubledbusinesses,and theDepartmentwill , in appropriate
circumstances,continueto seekpenalties wherea businesshasfailed to allocate
environmentalcompliancecostsin their business operations. It is alsounlikely
thattheDepartmentwould reduceapenaltywherea facility refusesto correcta
seriousviolation, or whereaparty has a longhistoryof previousviolations, or
wheretheviolationsof thelaw areparticularlyegregious.

Theburdento demonstrateinability to payrestson theregulatedparty,as
it does with anymitigating circumstance.A party’s inability to payusually will
reduceacivil chargeonly if theregulatedparty providessufficientinformationto
justify theadjustment,throughtheuseof theEPA computer modelsABEL,
INDIPAY, or MUNIPAY.

If a facility is unable to paythecalculatedcivil chargeor wouldbe
preventedfrom carrying out essentialremedial measuresby doingso, the
Departmentshouldconsiderthefollowing optionswith thefacility in theorder
presented:

• Installmentpaymentplan with appropriateinterest;

• Delayedpaymentschedule with appropriateinterest; and

• Reduction,up to thefull amountof thecivil charge,including economic
benefit, basedon ability to paymodeling.

Regardlessof theDepartment’s determinationof anappropriatepenalty
amountto pursuebasedonability-to-payconsiderations,thepartyis always
expectedto complywith theapplicable law, regulations, orders,andpermit
conditions.

E. ADJUSTMENTS IN THE ENFORCEMENT RECOMMENDATION AND PLAN41

TheDepartmentmayadjustacivil chargedownwardin theERPat several points
in its calculation: (1) staff mayadjustthegravity componentof thecivil chargebefore
economicbenefitis added; and(2) staffmayalso reducethetotal civil chargefor specific
litigationandstrategicconsiderations.

40 Thiscriterion relates to thestatutoryfactorof ability to pay.
41 Thiscriterion relates to all of thestatutory factors.
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Forall adjustments,staff shouldclearly document theadjustmentcalculationand
its reasonsfor theadjustment eitherin theERPitself, or on theCivil Charge/Civil
PenaltyAdjustmentForm, which is attachedto theERP. A revisedERPand/or
AdjustmentFormmayberequired, dependingon when theDepartment makes the
adjustments. Theappropriate level of managementshouldapproveall adjustments.
Decisionsregardingadjustmentarenot subject to administrativeappeal or judicial
review.

1. Charge Adjustments Before Considering Economic Benefit42

TheDepartment mayadjustthegravity componentof acivil charge–
excluding theeconomic benefit calculation – downwardby up to 30%based on
several factorswherethereareclearly documented,case-specificfactsthat
supporttheadjustmentasprovided in this section. This adjustment is not
appropriatein all cases. Staff mayconsiderthefollowing factors:
cooperativeness/quicksettlement; andpromptnessof injunctiveresponse/good
faith effort to comply; andstatutory judicial considerations.

Thegravity component maybereducedby morethan30%if appropriate
circumstancesexist. Staff shoulddocumentthebasisfor reducingacharge
beyond30%on theCivil Charge/Civil PenaltyAdjustmentForm. Regional staff
shouldconsultwith theDE when consideringan adjustmentbeyond30%. DE
staff evaluatetheadjustment for appropriatenessandconsistency.

• Cooperativeness/Quick Settlement: TheDepartmentmayadjust a
chargewherea facility is cooperativein resolvingthecasein a timely and
appropriatemannerand it makes a goodfaith effort to settle theviolations
quickly.

• Promptness of Injunctive Response/Good Faith Effort to Comply:
Goodfaith effortsto complywith regulatoryrequirementsor permit
conditions includepromptreportingof noncompliance,prompt initiation
of corrective action,prompt correction of environmentalproblems, and
cooperation during theinvestigation. Ownerswho agreeto expedited
correctiveactionschedules mayalsoqualify. Staff shouldconsider
institutionalor legallimitations oncorrectiveactions. Forexample,a
municipalitymaybeunableto institutecorrective action immediately
becauseof fundingprocedures.

• Statutory Judicial Considerations: Va. Code§ 10.1-1316B requires
courts,in assessingjudicial civil penalties,to consider “in additionto such
otherfactorsas[they] maydeemappropriate,thesizeof theowner's
business, theseverityof theeconomicimpact of thepenaltyon the

42 Thiscriterion relates to thestatutoryfactorsof compliancehistory,severity, environmental harm, andability to
pay.
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business, andtheseriousnessof theviolation.” Althoughnot directly
applicableto administrativeactions,theseconsiderationsmaybeusedto
determinewhetheradownward adjustmentis appropriatein theERP,and
if so, theamountof theadjustment.

2. Litigation and Strategic Considerations43

TheDepartment mayalso adjustacivil chargedownward – includingthe
economicbenefitof noncompliance- for specificlitigation andstrategic
considerations.Adjustmentsfor litigation andstrategicconsiderations shouldbe
carefully consideredanddocumented. Beforereducingachargefor litigation or
strategic considerations,regional staff shoulddiscuss theproposed reductionwith
DE. StaffmayreducetheTotal Civil Chargebasedondocumentedstrategic
considerations,including:

• Problems of Proof: Problemswith provingthecasemaybedueto
inadequateinformation,conflicting evidence,or contributoryactivity by
theDepartment. In many casesproblemsof proofareconsideredaspart
of theLitigationPotential, but mayalsobeconsideredindependently.

• Impacts or Threat of Impacts (or Lack Thereof) to Human Health or
the Environment: Theimpact or threat of impactis a factorusedin
conjunctionwith otherstrategic considerations.It could provide
additional justificationfor a reduction if thereis a lackof impact,or
reason to rejecta reduction if impacts are consequential. Theevaluation
shouldincludeabroadassessment of environmental impactandnot be
limi tedto just themediawhere theviolationoccurred.

• The Precedential Value of the Case: Resolutionof certaincasesmay
establishavaluedendorsementof an agencyprogramor regulatoryor
enforcementinitiative. A reductionto theproposedcivil chargemaybe
appropriateto obtainsuchaprecedent.

• Probability of Meaningful Recovery of a Civil Charge: In certain
cases,informationavailableto theDepartment indicatesthatrecoveryof a
meaningfulcivil chargeis not possible.Recognizing thataportionof the
civil chargeis intendedto serveas deterrence,this factormaybe
appropriatefor use with local governmentsandpublicly fundedservice
authorities.Also, in situationswheretheentityprimarily responsiblefor
theviolationcannot beheld accountable, it maynot beappropriateto
assessthefull civil chargeagainst thoseleft responsible for correction.

• Litigation Potential. Through negotiationsit may becomeapparentthat
thecaseis destinedfor litigationbased solelyon factorsnot relevant to
environmentalprotection.

43 Thiscriterion relates to all of thestatutory factors.
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It mayalsobeappropriate, in theERPor AdjustmentForm,to include
authorityto increaseacivil chargeor civil penalty for continuingor uncorrected
violations,previouslyundiscoveredviolations,or for economicbenefitsfrom
continuing delaysin compliance, to provideadditional incentivesto resolvethe
action expeditiously.

F. CIVIL PENALTIES IN § 10.1-1186 PROCEEDINGS AND FORMAL HEARINGS

Whenanappropriatecivil charge cannotbeagreeduponwith theconsentof the
party,theDepartmentmayelect to useanadversarial administrativeprocess. Civil
penaltiesareavailablefollowing §10.1-1186Proceedings44 andfollowing certainFormal
Hearings.45 In theseactions,thepenalty is pledandarguedrather thanestablishedby
consent.By statute,penalties are limited to amaximumof $10,000in a§10.1-1186
Proceedingand,following a Formal Hearing, $32,500for eachviolation, not to exceed
$100,000perorder.

DE is generally theleadin adversarial administrativeprocesses. Staff shoulduse
theWorksheetandspecific criteria in SectionsII B throughII E46 to determine the
amountto besoughtin a Formal Hearing, but in preparingthedocuments,staff should
resolveanyreasonableissues or questionsin favor of theDepartment.In Formal
Hearings,staff shouldseek thehighestpenaltyjustifiedby all of thefacts, up to $100,000
perorder. Thecalculation is not limited to theamountthat mayhavebeenofferedin
attempting to reachasettlement. Any adjustmentfor “cooperativeness”or for
“promptnessof injunctive response/goodfaith effort to comply” shouldbeomittedin
seekingacivil penaltyin aFormalHearing. By statute,thepersonmustbeprovidedwith
thecalculationfor theproposedpenalty prior to any Formal Hearingconductedfor an
orderthatassessespenalties.47 If thecaseis settledwhile theproceeding is still pending,
thepenalty canbemodifiedandcalculated asanycivil charge,describedabove. Any
adjustmentshouldbedocumented in a revisedWorksheetor theERP. Thedevelopment
of apenaltyamountto bepledin a judicial complaintis not coveredin this guidance.48

44 See Va. CodeVa. Code§ 10.1-1186(10) (specialorders);§ 10.1-1182 (special orderdefined,with limit of
$10,000and duration of not more than12 months); andVa. Code§ 2.2-4019(informalfact findingproceedings
under theAdministrativeProcessAct). The informalfact-findingcanbe before theDirectorof theDepartmentor
hisdesignee;however, theDirectormaynot delegatehisauthority to imposecivil penaltiesin suchproceedings.
45 See Va. Code§ 10.1-1309(A) (vi) and § 2.2-4020 (formal hearings;litigatedissuesunderthe Administrative
ProcessAct). For FormalHearingswith civil penalties,the hearing mustbebeforeanoffi cerappointedby the
Virginia SupremeCourt.
46 Thestatutoryfactorsarethosenotedin thereferencedsections.
47 2005Acts. c. 706; Va. Code§ 10.1-1309(A) (vi).
48 Authority for civil penaltiesin judicial proceedings maybefound at Va.Code§§ 10.1-1311, -1316(B).
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AIR CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va.Code§§10.1-1316, -1309

Reg.# NOV Date

Potential for Harm

Source/Responsible Party

Data Serious Moderate Marginal Amount
1. Statutory/Regulatory/Permit Violation

a. Failure to obtainrequiredpermit. Y N $ 7,800 $ 2,600 $ 1,300

b. Operatingwithoutapermit Y N $ 5,200 $ 2,600 $ 1,300

c. Statute/regulation/permit violated(other than a or b above) Y N $ 2,600 $ 1,300 $ 650

(Multiply by 2 if violation is PSD/NESHAP/ MACT/substantive
NSPS.) 

Y N

2. Order Violation

a. Consentor OtherOrderconditionviolated. Y N $ 5,200 $ 2,600 $ 1,300

3. Pollution Control Equipment Violation

a. Failure to install requiredequipment. Y N $ 13,000 $ 7,800 $ 2,600

b. Failure to properlyoperateor maintain equipment. Y N $ 13,000 $ 7,800 $ 2,600

4. Emissions, Monitoring, and Toxics Violations

a. Violation of EmissionLimit or Standard (% over limit or
standard)

$100(x) % over $50 (x) % over $25 (x) % over

- Limit or Standard

- Observed Value

b. Reporting/Monitoring Violation

(1) Latesubmittalof reports(peremissionsunit) Y N $650+ $250/dayafter10days

(2) Failure to performrequiredaudits (permonitoringsystem) Y N $1,950+ $250/dayafter 14days

(3) Excessivemonitoringdowntime(permonthpermonitoring
system)

Y N $2,600permonitoring system

c. ToxicsViolation Y N $ 2,600 $ 1,300 $ 800

5. Sensitivity of the Environment

a. Nonattainment Area Y N $ 5,200 $ 2,600 $ 1,300

b. ClassI PSDarea Y N $ 2,600 $ 1,300 $ 800

c. ClassII andIII PSDarea Y N $ 1,300 $ 500 $ 300

Preliminary Civil Charge/Civil Penalty Subtotal

Data Factor

6. Length of Time Factor (enter days) %

7. Compliance History (enter # within last 36 months) %

8. Extended Compliance (enter months) %

9. Degree of Culpability (applied to Preliminary Civil Charge/Civil Penalty
Subtotal)

Low = 0 Medium= (x) 0.5 High = (x) 1.0

10. Economic Benefit

11. Ability to Pay (based on information supplied by the source/party) ( )

Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after July
1, 2005, and $25,000 per day per violation for previous violations)

$

Comments:
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III. THE WASTE PROGRAM

TheVirginiaWasteManagementAct at Va. Code§ 10.1-1455(F) providesfor including
negotiated civil charges in aConsentOrderfor pastviolationsof theAct, anyregulationor order
of theBoardor Director, or any permitcondition. SectionsIII A throughE belowdescribe
calculationof negotiatedcivil charges. ThemaximumWasteProgram civil chargeis $32,500
for eachviolation,with eachdaybeing aseparate violation.49 Specialconsiderationsfor
pleadingcivil penaltiesin § 10.1-1186Proceedings or Formal Hearingsarediscussedin Section
II I F, below.

A. CONSENT ORDERS WITHOUT CIVIL CHARGES

Initially, staff establishwhether theallegedviolation warrantsacivil charge.The
following criteriashouldall bemetfor orderswithout civil charges:

• Theseverity of theviolation is minimal. ConsentOrderswithout civil chargesare
not typically availablein hazardouswaste“SignificantNon-Complier” (“SNC”)
cases;

• Theextentof theactual or potential environmentalharmis negligibleor minimal;

• Thefacility hasnot beenin chronicnoncomplianceandis making a good-faith
effort to comply;and

• Theeconomic benefitof noncomplianceis minimal.

Theemphasisin all cases,but particularly in caseswithout civil charges or civil penalties,
is onprompt andappropriate injunctive relief to bring facilities into compliancewith
applicablelaws,regulations,orders,andpermitconditions.50

B. CONSENT ORDERS WITH CIVIL CHARGES

Unlesstheallegedviolation is sosevereasto warrantanenhancedcivil chargeas
describedin theIntroduction, theDepartmentcalculatescivil chargesfor all waste
programsusingtheWasteCivil Charge/Civil Penalty Worksheet (“Worksheet”), which is
foundat theendof theWasteProgramsection. In calculatingacivil charge,staff first
identify theappropriate“Potential for Harm” classification andthen work throughthe
variouscategorieson theWorksheet to calculatea Total Civil Charge/CivilPenalty.The
WorksheetTotal Civil Charge/Civil Penalty may alsobeadjusted, for otherappropriate
anddocumentedreasons,as demonstratedin theEnforcementRecommendationandPlan

49 For violationsthatoccurredprior to July1, 2005, the maximumcivil chargeis $25,000 per violationperday.
50 No civil charge can beassessedif a statutegrants the party immunity fromcivil charges.See Va. Code§§ 10.1-
1199, -1233. Civil chargesmaybemitigatedby voluntaryreporting andcorrectionor by a SEP,asdescribed in the
Introduction.
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(“ERP”) (See Section II I E). ThecompletedWorksheet shouldbepresentedto theparty
with theinitial documents or draft orderproposingor assessingacivil chargeor civil
penaltyamount.51 TheERPadjustmentsarenot setout on theWorksheet, but mustbe
opento publicview uponcompletion of thecase.

C. POTENTIAL FOR HARM CLASSIFICATIONS52

Usingbestprofessionaljudgment,staff placeviolationsinto oneof three
“Potential for Harm” classifications- “Serious,”“M oderate,” or “Marginal” – thatare
listednearthetopof eachWorksheet. Staff classify theviolations basedon: (1) the
extentof risk of exposureto humansor theenvironment; and/or(2) theeffect on the
regulatoryprogram.

Risk of Exposure

Therisk of exposureinvolves boththeprobabilityof exposureandthepotential
consequencesthatmayresultfrom exposure. In consideringtherisk of exposure,
emphasisis placedon thepotentialfor harmposed by aviolationaswell asonwhether
harmactually occurred.Thefacility mayhaveno controloverthepresenceor absenceof
directharm. Suchfacilities shouldnot berewardedwith lowercivil chargessimply
because theviolationsdid not result in actualharm.

Whereaviolation involves theactual managementof waste,a civil chargeshould
reflecttheprobability that theviolation couldhaveor has resulted in a releaseof wasteor
wasteconstituentsor couldhaveor hasresulted in a threat of exposureto wasteor waste
constituents. Staff determine thelikelihoodof a releasebasedonwhethertheintegrity
and/orstability of thewastemanagement unit is likely to havebeencompromised.Some
factorsto considerin makingthis determinationare: evidenceof release(e.g., existing
soil or groundwatercontamination); evidenceof wastemismanagement (e.g., rusting
drums); andadequacy of provisionsfor detectingandpreventinga release(e.g.,
monitoringequipmentand inspectionprocedures). A largercivil chargeis presumptively
appropriatewheretheviolation significantly impairstheability of thewastemanagement
systemto preventand/ordetect releases of waste andconstituents.

In calculatingrisk of exposure, staff weigh theharmthatwould result if thewaste
or constituentswerein fact released to theenvironment.Somefactorsto considerin
makingthis determination are: quantity andtoxicity of wastes (potentially)released;
likelihoodor fact of transportby wayof environmentalmedia(e.g., air and groundwater);
andexistence,size,andproximity of receptorpopulations(e.g., local residents, fish, and
wildlife, includingthreatenedor endangeredspecies); andsensitiveenvironmental media
(e.g., surfacewatersand aquifers).

51 For specificrequirementsregardingFormal Hearings,seeSection III F, below.
52 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
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Effect on the Regulatory Program

Therearesomerequirementsof theWasteProgramthat,if violated, maynot
appearto give risedirectly or immediatelyto asignificantrisk of contamination;
nevertheless,theregulatory requirements work togetherto assureprotection of human
healthand theenvironment. Examples of regulatoryharminclude,but arenot limited to:

• Failure to notify asa generatoror transporterof hazardous wasteand/orownerof
ahazardouswastefacility;

• Failure to comply with financial assurance requirements;

• Failure to submit a timely/adequatesolidwastePart B application;

• Failure to respondto anauthorizedinformation request;

• Operating withoutapermit;

• Failure to prepareor maintain ahazardouswaste manifest;

• Failure to install or conduct adequate groundwatermonitoring;and

• Certainfailuresto complywith recordkeeping thatunderminetheDepartment’s
ability to determinecompliance.

Thefollowing sectionsdefine thethreepotential for harmclassifications(Serious,
Moderate,andMarginal)andprovideexamplesfor eachof theclassification levels. The
sectionsprovideexamples of violationsfor each classificationonly andarenot usedto
determinewhetheraviolation warrantsformal enforcement.Departuresfrom the
examplesshouldbediscussed with a representativeof theDivision of Enforcement
(“DE”).

1. Serious Classification53

A violationis classified asseriousif : (1) theviolationhas causedactual
exposureor presentsa substantial risk of exposureto humansor theenvironment,
and/or(2) theactionshaveor mayhavea substantial adverse effect on the
statutoryor regulatorypurposes or proceduresfor implementingtheprogram.

As anexamplein hazardouswaste, 9 VAC 20-60-265,incorporating40
CFR§ 265.143,requiresthatowners or operatorsof hazardouswastefacilities
establishfinancialassuranceto ensurethatfundswill beavailablefor proper
closureof facilities. Under9 VAC 20-60-265,incorporating40CFR §
265.143(a)(2),thewordingof a trustagreement establishingfinancial assurance
for closuremustbeidentical to thewordingspecified in theincorporated40 CFR
§ 264.151(a)(1).Evena slight alteration of thelanguagecouldchangethelegal
effectof thefinancialinstrument so thatit wouldno longer satisfy theintentof

53 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
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theregulation. When thelanguageof theagreementdiffersfrom therequirement
suchthatfundswouldnot beavailableto close thefacility properly,thelackof
identicalwordingwould haveasubstantial adverseeffect on theregulatory
scheme(and,to theextenttheclosureprocessis adversely affected, couldposea
substantial risk of exposure). This violationwould thereforebeassignedto the
seriouspotentialfor harmclassification.

As anexamplein solidwaste,under 9 VAC 20-80-113,solidwaste
managementfacilitiesarerequired to implement acontrolprogramfor
unauthorizedwaste. If a facility failed to implementsuch aprogram,or
implementedaprogramdeficiently, sothatunauthorizedwastes,such as
polychlorinatedbiphenyls (“PCBs”), maygoundetected,theseviolationswould
beassignedaseriouspotential for harmclassification.

2. Moderate Classification54

A violation is classified moderateif: (1) theviolationpresentsor may
present a significant risk of exposureto humansor theenvironment,and/or (2) the
actionshaveor mayhave a significant adverse effect on thestatutory or
regulatorypurposesor proceduresfor implementingtheprogram.

As anexamplein hazardouswaste, ownersandoperatorsof hazardous
wastefacilities thatstorecontainers mustcomplywith theregulationsfoundat 9
VAC 20-60-264,incorporating 40CFRPart264,SubpartI. Oneof the
regulationsfoundin this subpart requiresowners/operatorsto inspect,at least
weekly, containerstorageareas to ensurecontainersarenot deteriorating or
leaking(incorporated 40 CFR§ 264.174). If a facility wasinspectingstorage
areastwicemonthly, this situationcouldpresenta significantrisk of releaseof
hazardouswastesto theenvironment.Becausesomeinspectionswereoccurring,
it is unlikely thata leakwouldgocompletely undetected;however,thefrequency
of theinspectionsmay allow acontainerto leak for up to two weeks unnoticed.
Themoderatepotentialfor harm classification wouldbeappropriate in this case.

As anexample,in solidwaste,9 VAC 20-80-250(E) (4) specif iesthetime
allowedfor closureof asolidwastemanagementunit. If thetime allowedwere
exceededby amodestnumberof daysand therewas noevidenceof otheradverse
environmentaleffectsfrom thedelay, themoderatepotentialfor harm
classificationwouldbeappropriatein this case.

54 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
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3. Marginal Classification55

A violationis classified asmarginal if : (1) theviolationpresentsor may
present a relatively low risk of exposureto humansor theenvironment, and/or(2)
theactionshaveor may havea small adverse effect on thestatutory or regulatory
purposesor proceduresfor implementing theprogram.

As anexamplein hazardouswaste, ownersor operatorsof hazardous
wastefacilitiesmust,under 9 VAC 20-60-262,incorporating40CFR§ 262.23,
sign eachmanifestcertificationby hand. If a facility wasusing manifests thathad
a type-writtennamewherethesignatureshouldbe,but themanifestswere
otherwisecompletedcorrectly andhad otherindicia thattheinformationwas
correct,thelikelihoodof exposureandadverseeffect on theimplementationof
theprogrammayberelatively low. Themarginalpotentialfor harmclassification
couldbeappropriatefor suchasituation.

As anexamplein solidwaste,under 9 VAC 20-80-250(C) (13), litter and
blowingpapershall beconfinedto refuseholdingandoperatingareas by fencing
or othersuitablecontrolmeans. If lit ter or blowingpaperwereobserved
elsewhereon thelandfill andtheproblemwasnot chronicor continuing,the
marginal potentialfor harmclassification wouldbeappropriate.

D. CALCULATING THE WORKSHEET CIVIL CHARGE

Thecategoriesare thenumbered items(Categories1 through6) thatmakeup the
rowsof theWorksheet. A separateWorksheet is completedfor eachalleged violation;
however,staff mayconsolidatemultiple violationsthat ariseout of asingleactor
omissioninto asingleviolation for purposes of calculating civil charges. Staff usethe
following proceduresto determinetheappropriatecivil charge for eachcategorylistedon
theWorksheet.

1. Extent of Deviation from Requirement Category56

The"extentof deviation"from WasteProgramrequirementsrelates to the
degreeto which thealleged violation departsfrom therequirement. In determining
theextent of thedeviation, thefollowing categoriesshouldbeused:

• MAJOR: Deviationsfrom requirementsof thestatute,regulation, order, or
permitto suchanextent that most (or important aspects)of therequirements
arenot met, resultingin substantial noncompliance.

55 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
56 Thiscriterion relates to thestatutoryfactorsof severity andenvironmentalharm.
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• MODERATE: Discernabledeviationsfrom therequirementsof thestatute,
regulation, order,or permit, but someof therequirementsare implementedas
intended.

• MINOR: Deviationsto a lesserextent from thestatute,regulation,order, or
permit, but most(or all importantaspects)of therequirementsaremet.

A few exampleshelpdemonstratehowa givenviolation is to beplacedin the
propercategory:

As oneexample,9 VAC 20-60-265,incorporating40CFR§ 265.112, requires
thatownersor operatorsof treatment, storage,and disposal facilities havea written
closureplan. This plan mustidentify thestepsnecessary to completelyor partially
close thefacility at any point duringits intendedoperatinglife. Possibleviolations of
therequirementsof this regulation rangefrom havingnoclosureplanat all to having
aplanwhich is minimally inadequate (e.g., it omitsoneminorstep in theprocedures
for cleaninganddecontaminatingtheequipment while complyingwith theother
requirements). Suchviolationsshouldbeassignedto the"major" and"minor"
categories, respectively. A violation betweentheseextremesmight involve failure to
modify aplanfor increaseddecontaminationactivities asa result of aspill on-siteand
wouldbeassignedto themoderatecategory.

As another example,9 VAC 20-60-265,incorporating40CFR§ 265.14,
requiresthatownersor operators of treatment, storage,anddisposalfacilities take
reasonablecareto keep unauthorized personsfrom enteringtheactiveportionof a
facility whereinjury couldoccur. Generally, aphysicalbarrier mustbeinstalledand
anyaccessroutescontrolled. Therangeof potential noncompliancewith thesecurity
requirementsis broad. Total noncompliancewith regulatoryrequirementssuchas
this would resultin classificationinto themajorcategory. In contrast,theviolation
mayconsistof asmall oversight such asfailing to lock anaccessrouteon a single
occasion.With all other factorsbeingequal,thelesssignificantnoncompliance
shoulddrawasmaller penalty assessment. In thematrix system this is achievedby
choosing theminor category.

To determinethechargefor aviolation or consolidatedviolations, staff select
theproperchargefrom theWorksheet correspondingto thePotentialfor Harmand
theExtentof Deviationfor theviolation(s), andenterthis numberin the“Amount”
column of theWorksheet.

2. Multi-Day Component Category57

A multi-dayfactorfor continuingviolationsmaybeapplied by multiplying
thenumber of daysof continuingviolationsby thefactor in theappropriate
Worksheetcolumnbasedon thePotentialfor Harm classificationandtheExtentof

57 Thiscriterion relates to thestatutoryfactorsof severity, environmental harm,andcompliancehistory.
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Deviationdesignation. Whereseparatechargesarenot assessedfor daily,
documentedviolations,theDepartmentusestheMulti -DayComponentCategoryfor
days2 through180for continuingviolationsin appropriatecases. This factor is
generallyappliedwhen there is solidevidenceto supportcontinuing, discrete
violationsoveranextendedperiod. Forexample,amulti-daycomponentwould
normally beappliedin caseswheremultiple, continuingreleasesoccurred under the
samecircumstances.Themulti-dayfactor wouldnot routinelybeused for violations
not relatedto discrete, continuingviolations(e.g., operatingwithout apermit). Useof
amulti-daycomponent is presumed for days2 through180of all violationsthatcause
a facility to bedesignatedasSNC.

Upondetermining that a multi-dayfactor is appropriate,staff would then
selecttheproperchargefrom theWorksheet, dependingon thePotentialfor Harm
andtheExtentof Deviation. Staff then multiply theappropriatemulti-dayfactorby
thenumber of daysof continuingviolations,andenterthesubtotalin the“Amount”
column of theWorksheet.

Themulti-daycomponentmaybeappliedbeyond180daysin appropriateor
egregious situations.

3. Degree of Culpability Category58

Category3 addressesthedegreeof culpabilityof thefacility in
committing theviolation. A low degreeof culpability indicatesthattheviolation
occurreddespitethefacility ’s discernabledili gencein ascertainingandfollowing
programrequirements.A mediumdegreeof culpability indicatesthatthe
violation is theresultof thefacility ’s failure to exercisereasonablecarein
adhering to programrequirementsappropriateto theparticularcircumstances.A
high degreeof culpability indicates thattheviolationwasin recklessdisregardof
programrequirementsor was theresultof adeliberateact.59 A graduated
culpability factoris associated with thedegreeof culpability. An upward
adjustmentis not appropriatein all cases.Forpurposesof this category,
violationsof ConsentOrders or other ordersarepresumedto betheresultof a
mediumor highdegreeof culpability.

To calculatetheadjustment usingtheculpability factorstaff:

• Basedon a review of the facts surroundingtheviolation,determinethe
degreeof culpability associated with thesource’sactions.

• Multiply thesumof the“Extent of Deviation” and “Multi -Day”
componentsof thecivil chargecalculatedon theWorksheetby the
appropriateCulpabilityFactor (0 for low, 0.5 for medium,and1.0for
high).

58 Thiscriterion relates to thestatutoryfactorsof severity andcompliancehistory.
59 Evidenceof a deliberateact maybegroundsfor a referral to criminal investigativeauthorities.
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• Write thecalculatedchargeinto the“Amount” columnfor Category3 on
theWorksheet.

4. Compliance History Category60

Staff usetheCompliance HistoryCategory to increasethecivil chargefor
repeatviolationsof thesameor substantially relatedrequirementswithin the
previous36monthsof theviolation. Staff usethePotential for Harm
classificationandtheExtent of Deviation designation to select theappropriatecell
on theWorksheetfor this category andenterthis chargeinto the“Amount”
columnfor Category4 of theWorksheet.

5. Economic Benefit of Noncompliance61

Category5 addressestheeconomicbenefitcomponentof thecivil charge.
This factor is includedin acivil chargeto ensurethechargeacts as adeterrentto
noncompliance.At aminimum,acivil chargeor civil penaltyshouldremoveany
significant economicbenefit of noncompliancein additionto a “gravity
component.” By developinga civil chargeassessmentstructurethatincorporates
this deterrenteffect, an enforcement action removesanyeconomicgainthat a
sourceor facility accrues by avoidingor delaying costsnecessaryto achieve
compliance, or from illegal competitiveadvantage(“ICA”) . 62 Theexistenceof a
significant economicbenefit gainedfrom noncomplianceis evaluated ona case-
by-casebasis.Staff useprofessionaljudgmentwhenmakingthepreliminary
determinationthataneconomicbenefit exists. Whenthereis evidenceof an
economicbenefitbased ondelayed or avoidedcosts,or ICA, staff should estimate
thevalueof theeconomicbenefit and includethis amountin theproposedcivil
charge.

EPA’sBEN modelis a method for calculatingeconomicbenefitfrom
delayedandavoidedexpenditures. If theeconomicbenefitexceeds$10,000,
BEN should beusedto calculatebenefit. BEN uses severaldatavariables,most
of whichcontaindefaultvalues. Therequiredvariablesincludeinformationabout
capital andnon-capitalcosts,annual operationandmaintenancecosts,andthe
datesfor theperiodof noncompliance. BEN allowsacooperative facility to
provideactualfinancial datathat mayaffect thecivil chargecalculation.For
economicbenefitcalculationsof lessthan$10,000or wherethefacility will not or
cannotprovidefinancialdatain a timely manner,staff maymakeestimates based

60 Thiscriterion relates to thestatutoryfactorof compliancehistory.
61 Thiscriterion relates to thestatutoryfactorof economic benefit.
62 Illegal competitive advantageoccurswhenthe party’snoncompliantactionsallow it to attaina level of revenues
that would not have been obtainableotherwise, e.g., selling a product using waterresourcesin excessof permitted
amounts,or draining/filling andsellingwetlandswithout appropriatepermits.



Enforcement GuidanceMemorandumNo. 2-2006 Page36
Civil Chargesand Civil Penaltiesin Administrative Actions

onavailableresources, includingtheir best professionaljudgment.63 Finally,
methodsotherthanBEN maybeusedto calculateeconomicbenefitof
noncompliance,where theDepartment concludesthat analternativemethod
providesmoremeaningfulresults.

A necessaryfirst stepwhenmakingapreliminarydetermination of an
economicbenefitis understandingthecostsavoidedor delayedthrough
noncompliance.A delayedcostis anexpenditurethat,through current
noncompliance,canbeput off to sometime in thefuture. An avoided cost is an
expenditurethatwill notbemadedueto noncompliance. Examplesof avoided
costsinclude,but arenot limited to:

• Samplingandanalyticalcostsfor groundwater andgas monitoring;and

• Annualexpensesassociated with hazardouswasterecordkeepingand
personneltraining;

Examplesof delayedcostsinclude, but arenot limited to:

• Capitalequipmentimprovementor repairs(includingengineeringdesign,
purchase,installation,and replacement); and

• One-timeacquisitions(suchasequipment or real estatepurchases).

Theintentis to recouptheeconomicbenefitof noncompliancein all cases.
Therearefour general areas,however, wheresettling thetotal civil charge amount
for lessthantheeconomicbenefit maybeappropriate.Thefour exceptionsare:

• Theeconomic benefitcomponent hasde minimis valueto theoverall
settlement;

• Therearecompelling public concernsthat wouldnot beserved by takinga
caseto trial;

• It is unlikely, basedon thefactsof theparticularcaseasa whole,thatthe
Departmentwill beable to recovertheeconomicbenefitin litigation; and

• Thefacility hassuccessfully documentedan inability to paythetotal
proposedcivil charge.

6. Ability of the Person to Pay a Civil Charge64

Ability to payis oneof thefive statutory factors. In general,the
Departmentwill reducepenaltyassessmentsthat areclearly beyondthemeansof
theparty. At thesametime, it is importantthat theregulatedcommunitynot

63 Staff may usethe following “rule-of-thumb” in exercising their judgment: for delayedcompliance,6% peryear
of thedelayedon-timecapital costsfor theperiod fromthedatethe violationbegan until thedatecompliancewasor
is expectedto beachieved;for avoidedcosts,theexpensesavoideduntil thedatecomplianceis achieved.
64 Thiscriterion relates to thestatutoryfactorof ability to pay.
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perceivetheviolationof environmental requirementsascost savingsfor
financially-troubledbusinesses, andtheDepartmentwill , in appropriate
circumstances,continueto seekpenalties wherea businesshasfailed to allocate
environmentalcompliancecostsin theirbusinessoperations.It is alsounlikely
thattheDepartmentwould reduceapenaltywherea facility refusesto correcta
seriousviolation, or whereaparty has a longhistoryof previousviolations, or
wheretheviolationsof thelaw areparticularlyegregious.

Theburdento demonstrateinability to payrestson theregulatedparty,as
it does with anymitigating circumstance.A party’sinability to payusually will
reduceacivil chargeonly if theregulatedparty providessufficientinformationto
justify theadjustment, through theuseof theEPA computer modelsABEL,
INDIPAY, or MUNIPAY.

If a facility is unable to paythecalculatedcivil chargeor wouldbe
preventedfrom carrying out essentialremedial measuresby doingso, the
Departmentshouldconsiderthefollowing optionswith thefacility in theorder
presented:

• Installmentpaymentplan with appropriateinterest;

• Delayedpaymentschedule with appropriateinterest; and

• Reduction,up to thefull amountof thecivil charge,includingeconomic
benefit, basedon ability to paymodeling.

Regardlessof theDepartment’s determinationof anappropriatepenalty
amountto pursuebasedonability-to-payconsiderations,thepartyis always
expectedto complywith theapplicable law, regulations,orders, andpermit
conditions.

E. ADJUSTMENTS IN THE ENFORCEMENT RECOMMENDATION AND PLAN65

TheDepartmentmayadjustacivil chargedownwardin theERPat several points
in its calculation: (1) staff mayadjustthegravity componentof thecivil chargebefore
economicbenefitis added;and (2) staffmayalso reducethetotal civil chargefor specific
litigationandstrategicconsiderations.

Forall adjustments,staff shouldclearly document theadjustmentcalculationand
its reasonsfor theadjustmenteitherin theERPitself, or on theCivil Charge/Civil
PenaltyAdjustmentForm, which is attachedto theERP. A revisedERPand/or
AdjustmentFormmayberequired, dependingon when theDepartmentmakes the
adjustments. Theappropriate level of managementshouldapproveall adjustments.
Decisionsregardingadjustmentarenot subject to administrativeappeal or judicial
review.

65 Thiscriterion relates to all of thestatutory factors.
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1. Charge Adjustments Before Considering Economic Benefit66

TheDepartment mayadjustthegravity componentof acivil charge–
excluding theeconomic benefit calculation – downwardby up to 30%based on
several factorswherethereareclearly documented,case-specificfactsthat
supporttheadjustmentasprovided in this section. This adjustment is not
appropriatein all cases. Staff mayconsider thefollowing factors:
cooperativeness/quicksettlement; promptnessof injunctiveresponse/goodfaith
effort to comply; andsizeandsophisticationof theviolator.

Thegravity component maybereducedby morethan30%if appropriate
circumstancesexist. Staff shoulddocumentthebasisfor reducingacharge
beyond30%on theCivil Charge/Civil PenaltyAdjustmentForm. Regionalstaff
shouldconsultwith DE whenconsidering anadjustment beyond30%. DE staff
evaluatetheadjustmentfor appropriatenessandconsistency.

• Cooperativeness/Quick Settlement: TheDepartmentmayadjust a
chargewherea facility is cooperative in resolving thecasein a timely and
appropriatemannerand it makes a goodfaith effort to settle theviolations
quickly.

• Promptness of Injunctive Response/Good Faith Effort to Comply:
Goodfaith effortsto complywith regulatoryrequirementsor permit
conditions includepromptreportingof noncompliance,promptinitiation
of corrective action,prompt correction of environmentalproblems, and
cooperation during theinvestigation. Ownerswho agreeto expedited
correctiveactionschedules mayalsoqualif y. Staff shouldconsider
institutionalor legallimitationsoncorrective actions. Forexample,a
municipalitymaybeunableto institutecorrective action immediately
becauseof fundingprocedures.

• Size and Sophistication of the Violator: In adjusting thecivil
charge/civilpenaltyamount,enforcement staffmayconsiderthesizeand
sophisticationof theviolator. Whenconsidering thesophistication of the
violator,enforcementstaff maypresume,in theabsenceof information to
thecontrary, thatentities suchas smallnon-profit organizationsandsmall
municipalitiesdonot possessthesamelevel of sophisticationas other
regulatedentities.Thesophistication of theviolator is also relevantin the
caseof asmallbusiness.

66 Thiscriterion relates to thestatutoryfactorsof compliancehistory, severity, environmentalharm,and ability to
pay.
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2. Litigation and Strategic Considerations67

TheDepartment mayalsoadjustacivil chargedownward– includingthe
economicbenefitof noncompliance- for specificlitigation andstrategic
considerations.Adjustmentsfor litigationandstrategicconsiderationsshouldbe
carefully consideredanddocumented. Beforereducingachargefor litigation or
strategic considerations,regional staff shoulddiscuss theproposed reductionwith
DE. StaffmayreducetheTotal Civil Chargebasedondocumentedstrategic
considerations,including:

• Problems of Proof: Problemswith provingthecasemaybedueto
inadequateinformation,conflicting evidence,or contributoryactivity by
theDepartment. In many casesproblemsof proofareconsideredaspart
of theLitigationPotential,but mayalsobeconsideredindependently.

• Impacts or Threat of Impacts (or Lack Thereof) to Human Health or
the Environment: Theimpact or threat of impactis a factorusedin
conjunctionwith otherstrategic considerations.It could provide
additionaljustification for a reduction if thereis a lackof impact,or
reason to rejecta reduction if impacts are consequential. Theevaluation
shouldincludeabroadassessment of environmental impactandnot be
limi tedto just themediawhere theviolationoccurred.

• The Precedential Value of the Case: Resolutionof certaincasesmay
establishavaluedendorsementof an agencyprogramor regulatoryor
enforcementinitiative. A reductionto theproposedcivil chargemaybe
appropriateto obtainsuchaprecedent.

• Probability of Meaningful Recovery of a Civil Charge: In certain
cases,informationavailableto theDepartment indicatesthatrecoveryof a
meaningfulcivil chargeis not possible.Recognizing thataportionof the
civil chargeis intendedto serveasdeterrence,this factormaybe
appropriatefor use with local governmentsandpublicly fundedservice
authorities.Also, in situationswheretheentityprimarily responsiblefor
theviolationcannot beheld accountable, it maynot beappropriateto
assessthefull civil chargeagainst thoseleft responsible for correction..

• Litigation Potential: Through negotiationsit maybecomeapparentthat
thecaseis destinedfor litigationbased solelyon factors not relevantto
environmentalprotection.

It mayalsobeappropriate, in theERPor AdjustmentForm,to include
authorityto increaseacivil chargeor civil penalty for continuingor uncorrected
violations, previouslyundiscoveredviolations, or for economicbenefitsfrom
continuing delaysin compliance, to provideadditionalincentives to resolve the
action expeditiously.

67 Thiscriterion relates to all of thestatutory factors.
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F. CIVIL PENALTIES IN § 10.1-1186 PROCEEDINGS AND FORMAL HEARINGS

Whenanappropriatecivil charge cannotbeagreeduponwith theconsentof the
party,theDepartmentmayelect to useanadversarial administrativeprocess. Civil
penaltiesareavailablefollowing §10.1-1186Proceedings68 andfollowing certainFormal
Hearings.69 In theseactions,thepenalty is pledandarguedrather thanestablishedby
consent.By statute,penaltiesare limi ted to amaximum of $10,000 in a§10.1-1186
Proceedingand,following a FormalHearing, $32,500for eachviolation, not to exceed
$100,000perorder.

DE is generally theleadin adversarial administrativeprocesses. Staff shoulduse
theWorksheetandspecific criteria in SectionsIII B through III E70 to determine the
amountto besoughtin a Formal Hearing, but in preparingthedocuments, staff should
resolveanyreasonableissuesor questionsin favor of theDepartment. In Formal
Hearings, staff shouldseek thehighestpenaltyjustifiedby all of thefacts, up to $100,000
perorder. Thecalculation is not limited to theamountthat mayhavebeenofferedin
attempting to reachasettlement. Any adjustmentfor “cooperativeness”or for
“promptnessof injunctive response/goodfaith effort to comply” should beomittedin
seekingacivil penaltyin aFormalHearing. By statute,thepersonmustbeprovidedwith
thecalculationfor theproposedpenalty prior to any Formal Hearingconductedfor an
orderthatassessespenalties.71 If thecaseis settledwhile theproceeding is still pending,
thepenalty canbemodifiedandcalculatedasanycivil charge,describedabove.Any
adjustmentshouldbedocumented in a revisedWorksheetor theERP. Thedevelopment
of apenaltyamountto bepledin a judicial complaintis not coveredin this guidance.72

68 See Va. Code§ 10.1-1186(10) (special orders);§ 10.1-1182(special orderdefined,with limit of $10,000 and
durationof not morethan 12 months); andVa. Code§ 2.2-4019(informalfact finding proceedingsunderthe
AdministrativeProcessAct). Theinformal fact-findingcanbebefore theDirector of theDepartmentor his
designee; however, theDirectormaynot delegatehis authority to imposecivil penaltiesin suchproceedings.
69 See Va. Code§ 10.1-1455(G) and§ 2.2-4020 (formal hearings; li tigatedissuesunderthe AdministrativeProcess
Act). For Formal Hearingswith civil penalties,thehearingmustbebefore anofficer appointedby theVirginia
SupremeCourt.
70 Thestatutoryfactorsarethosenotedin thereferencedsections.
71 2005Acts. c. 706; Va. Code§ 10.1-1455(G).
72 Authority for civil penaltiesin judicial proceedings maybefound at Va.Code§§ 10.1-1418.1, -1455(A) and (E).
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WASTE CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code§ 10.1-1455

Permit/IDNo. NOV DatePermittee/Responsible Party
Potential For Harm

Violation No. ______ Data Serious Moderate Marginal Amount

1. Extent of Deviation from Requirement

a. Major Y N $ 26,000 $ 9,000 $ 2,600

b. Moderate Y N $ 13,000 $ 6,000 $ 1,300

c. Minor Y N $ 8,000 $ 3,500 $ 300

d. Subtotal

2. Multi-Day Component (n = number of days of continuing violation)

a.Doesthemulti -daycomponentapply? If no,go to #3. Y N

b. Major Y N $1,300 (x) n = $700 (x) n = $200 (x) n =

c. Moderate Y N $1,000(x) n = $400(x) n = $150(x) n =

d. Minor Y N $700(x) n = $200 (x) n = $100 (x) n =

e. Multi -daysubtotal

3. Degree of Culpability

a. Is theresubstantialevidenceof culpability? (applied to
sum of 1.d. and 2.e.)

Y N Low = 0
Medium = (x)
0.5

High = (x)
1.0

b. Culpabilitysubtotal

4. Compliance History (within past 36 months)

a.Major Y N $ 6,500 $ 5,500 $ 2,000

b. Moderate Y N $ 5,900 $ 3,300 $ 1,300

c. Minor Y N $ 4,000 $ 2,600 $ 300

d. Compliancehistorysubtotal

Cumulative Subtotal (lines 1d+2e+3b+4d)

5. Economic Benefit of Noncompliance

6. Ability to Pay (based on information supplied by the owner/operator) ( )

Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after July
1, 2005, and $25,000 per day per violation for previous violations)

$

Comments:
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IV. THE WATER QUALITY AND WATER RESOURCES MANAGEMENT
PROGRAMS

Theproceduresin Section IV areusedto calculatecivil chargesandcivil penaltiesfor the
WaterQuality andWater Resources ManagementPrograms.73

TheStateWaterControlLaw (“Water Law”) at Va. Code§ 62.1-44.15(8d)provides for
thepayment of civil chargesin ConsentOrdersfor pastviolationsof theWater Law, regulations,
orders,andpermitconditions. This statutorysectionis thebasis for negotiatedcivil charges in
mostWaterPrograms,including theVirginia PollutantDischargeEliminationSystem
(“V PDES”) Program, theVirginia Pollution Abatement(“VPA”) Permit Program,andthe
Industrial StormWaterProgram. SectionsIV A throughIV E below describecalculationsof
negotiatedcivil charges. With theexception of consent orders to preventor minimizesanitary
seweroverflows(“SSOs),74 themaximumcivil charge is $32,500for eachviolation, with each
daybeingaseparateviolation.75 Specialconsiderationsfor pleadingcivil penaltiesin §10.1-
1186Proceedings or in Formal Hearingsarediscussedin SectionIV F.

Thesamesectionof theVirginia Code(Va. Code§ 62.1-44.15(8d)), is alsothebasis for
negotiatedcivil charges for theVirginia Water ProtectionPermit (“VWPP”) Program76 andthe
RegulatedUndergroundStorageTankProgram(Article 9 of theWaterLaw).77 Separatecriteria
andWorksheets aresetout for theseprogramsin Section IV G andSection IV H, below.

In addition, thereareseparate authorities for negotiatedcivil chargesandcivil penalties,
anddifferentpenalty limits, for Water QualityandWaterResourcesManagement violations
regarding:

• thedischargeof oil into statewaters andAbovegroundStorageTanks(“ASTs”) (Article
11of theWaterLaw ) (Va. Code§ 62.1-44.34:20(C) and (D));  

• ground watermanagementareas (Va. Code§ 62.1-270(A));

• surfacewatermanagementareas (Va. Code§ 62.1-252(B)); 

• animal feedingoperations (“AFOs”) (Va.Code§ 62.1-44.17:1(J)); and

• poultrywastemanagement(Va. Code§ 62.1-44.17:1.1(F)). 
 
Criteria andworksheets areset out for theseprogramsin SectionsIV I through K, below.

73 As usedin Section IV of this guidance,“Water Programs” includeboththeWaterQuality ProgramandtheWater
ResourcesManagementProgram,to theextentthecontext requires.
74 Va. Code§ 62.1-44.15(8f) establishes maximumcivil chargesfor SSOviolationsin consentordersrequiring SSO
corrective action. Maximumcivi l charges for SSOviolations in suchconsent ordersare$11,000perviolation,with
a maximumcivil chargelimi t of $157,500. Theselimi ts correspondto thosefound in 33 U.S.C. § 1319 (g), as
modifiedby theDebtCollectionImprovementAct of 1996,Pub.L. 104-134. See 40 CFR§ 19.4,Table1 (2006).
75 For violationsthatoccurredprior to July1, 2005, the maximumcivil chargeis $25,000 per violationperday. The
maximumamounts for consentcivil chargesare incorporatedby referencefromVa. Code§ 62.1-44.32(a).
76 Va. Code§ 62.1-44.15:5
77 Va.Code§§62.1-44.34:8and -44.34:9
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A. CONSENT ORDERS WITHOUT CIVIL CHARGES

Initially, staff establishwhether theallegedviolation warrantsacivil charge.The
following basic criteriashouldall bemetfor all caseswithout civil charges:

• Theseverityof theviolation is minimal;

• Theextentof theactual or potential environmentalharm is negligibleor minimal;

• Thefacility hasnot beenin chronicnoncomplianceandis making a good-faith
effort to comply;and

• Theeconomic benefitof noncomplianceis minimal.

Theemphasisin all cases,but particularly in caseswithout civil chargesor civil penalties,
is onprompt andappropriate injunctive relief to bring facilities into compliancewith
applicablelaws,regulations,orders,andpermitconditions.78

Assuming thebasiccriteriaaremet,thefollowing types of casesmayqualify as
ones whereacivil chargeis not appropriate. This list is illustrativeandnot intendedto be
exhaustive.

• MunicipalVPDES(major or minor)upgradeor expansionor collectionsystem
correctiondelayeddueto theinability to securefunding;

• Where interim limits areneeded pendingconnectionto amunicipalwastewater
treatmentsystemor a largerregional wastewatertreatmentsystem;

• Minor VPDESpermittees,such astrailer courtsoperating lagoonsor other
antiquatedsystems,whichwill eventuallyshut downor beconnectedto a
municipalsewersystem; and

• Violations resultingfrom unavoidableor unforeseeableevents,of shortduration,
with littl eor noenvironmentalimpact, but not includingviolationsof reporting
requirements.

B. CONSENT ORDERS WITH CIVIL CHARGES

Unlesstheallegedviolation is sosevereasto warrantanenhancedcivil chargeas
describedin theIntroduction, theDepartmentcalculatescivil chargesfor violations of
mostWaterPrograms usingtheWaterCivil Charge/Civil Penalty Worksheet
(“Worksheet”), which is foundfollowing SectionIV F of this guidance.

Civil chargesaregenerally appropriate in ConsentOrderswhen oneor moreof
thefollowing criteriaare met (thelist is not exhaustive):

78 No civil charge can beassessedif a statutegrants theparty immunity from civil charges. See Va. Code§§ 10.1-
1199, -1233. Civil chargesmaybemitigatedby voluntaryreporting andcorrectionor by a SEP,asdescribed in the
Introduction.
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• Failure to respondto technical assistance efforts;

• Violation of enforcementorders without mitigatingcircumstances;

• Violations thatareavoidable;

• Noncompliancethatis continuingor likely to recur;

• Knowingviolations;79 or

• Violationsresulting in environmentaldamage.

In calculatingtheappropriatecivil charge,staff first identify theappropriate
“Potentialfor Harm” classification and thenwork throughthevariouscategories on the
appropriateWorksheetto calculateaTotal Civil Charge/CivilPenalty. TheWorksheet
Total Civil Charge/Civil Penalty mayalsobeadjusted,for other appropriateand
documentedreasons,asdemonstratedin theEnforcementRecommendation andPlan
(“ERP”) (See SectionIV E). ThecompletedWorksheet shouldbepresentedto theparty
with theinitial documents or draft orderproposingor assessingacivil chargeor civil
penaltyamount.80 TheERP adjustmentsarenot set out on theWorksheet, but mustbe
opento publicview uponcompletion of thecase.

C. POTENTIAL FOR HARM CLASSIFICATIONS81

Usingbestprofessionaljudgment,staff placeeach violation into oneof three
“Potential for Harm” classifications− “Serious,”“Moderate,”or “Marginal” − thatare
listednearthetopof eachWorksheet. Staff classify theviolationbaseon: (1) potential
for or actualhumanhealthor environmentalimpact; and (2) effecton theregulatory
program. The“effect on theregulatory program”consideration examineswhether the
violation(s)or pattern of violationsat issueareof requirementsfundamental to the
continuedintegrity of theregulatory program andmayunderminethestatutory or
regulatorypurposesor procedures for implementingtheregulatoryprogram.

Thefollowing sectionsdefine thethreeclassificationsandprovideexamplesfor
eachof thelevels. Thesectionsprovideexamplesof violationsfor eachclassification
only andarenot usedto determinewhether aviolationwarrantsformal enforcement.
Departuresfrom theexamplesshouldbediscussedwith a representativeof theDivision
of Enforcement(“DE”).

79 Evidenceof a deliberateact maybegroundsfor referral to criminal investigativeauthorities.
80 For specificrequirementsregardingFormal Hearings,seeSection IV F, below.
81 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
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1. Serious Classification82

A violationis classified asSeriousif: (1) theviolationhasimpactedor
presentsanimminent and substantial risk of impactinghumanhealth and/orthe
environmentsuchthat seriousdamagehasresultedor is likely to result;and/or(2)
theactionshaveor may havea substantial adverse effect onstatutoryor
regulatorypurposesor proceduresfor implementing the regulatoryprogram.

Examplesinclude,but arenot limited to: fish kills; effluent violations
resultingin lossof beneficial uses; failure to reportanunpermitteddischarge;
chronicrefusalto applyfor apermit or performa ToxicsManagement Plan
(“TMP”); unpermitted impactsto largeamountsor critically importantsurface
watersor wetlands(includingmostimpacts coveredundera VWPPindividual
permit); impactsexceedingsurfacewateror wetlandspermits (includes impacts>
5 acresor 200linearfeet stream channel); failure to completeon-siteor off-site
creation or restorationof wetlands;impactsthataredeliberate, irreversible, or
difficult to restore; andwithdrawal of surfacewatersin excessof permitlimits
thatresults in imminentrisk of impactinginstreamuses.

2. Moderate Classification83

A violationis classified asModerateif: (1) theviolationpresentsor may
present some risk of impacting theenvironment, but those impactswouldbe
moderateand correctablein a reasonableperiodof time; and/or(2) theactions
haveor mayhavea noticeable adverse effect onstatutoryor regulatorypurposes
or proceduresfor implementingtheregulatory program.

Examplesinclude,but arenot limited to: unpermitteddischargesresulting
in identifiablesedimentation into surfacewaters or wetlandsthat can readily be
restored; failure to observeBest ManagementPractices(“BMPs”) in VWPP
permits; chroniclatesubmissionof monitoringreportsor permitapplication
materials; impactsexceedingsurface wateror wetlandspermits(includesimpacts
> ¼ acrewetlandsor > 50 linear feetstreamchannel, andmostVWPPgeneral
permit conditions); failure to completepurchaseof bank credits,contributionto
in-lieu fund,recordation,etc.; andwithdrawal of surfacewatersin excess of
permit limits thatmayhavesomerisk of impacting theenvironment.

82 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
83 Thiscriterion relates to thestatutoryfactorsof environmentalharm andseverity.
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3. Marginal Classification84

A violationis classified asMarginal if: (1) theviolationpresentslittle or
no risk of environmentalimpact; and/or(2) theactionshaveor mayhavea little
or no adverse effect onstatutoryor regulatorypurposes or procedures for
implementingtheregulatoryprogram.

Examplesinclude,but arenot limited to: animproperlycompleted
DischargeMonitoring Report(“DMR”)  that doesnot result in aSeriousor
Moderateclassification; minorexceedances(i.e., less than or equalto 10%of the
allowablelimit) in landapplicationwith no impactto groundor surfacewater;
andminorwetlandsor surfacewater instreamviolations.

D. CALCULATING THE WORKSHEET CIVIL CHARGE

1. Gravity Based Component85

Staff identify all of theviolationsbeingaddressed in thegravity-based
componentsectionof theWorksheet andcalculatethechargeseparately for each
violation. Thegravity-basedcomponentcoverstwo areas: (a) violationsand
frequency; and(b) aggravatingfactorsasmultipliers. Staff categorizethecharges
in thefirst area(violationsand frequency)basedon their Potentialfor Harm
classification.

Thenoncomplianceperiod consideredshouldgenerallybe limited to six
monthsprior to thedateof referral. Chargesgenerally shouldnot exceed$50,000
permonth of noncompliance. Under thegravity-basedcomponentstaff mark“Y ”
or “N” for eachviolation that applies anddeterminethecivil chargeper violation
basedon thenumberof occurrencesand thePotentialfor Harmclassification.
Thechargeis thenenteredinto the“A mount” columnof theWorksheet.

a. Violations and Frequency:86 Theviolationsgenerall y fall into oneof the
following categoriesandthefrequencyis thefrequencypermonth, unless
otherwisenoted:

(1) EffluentLimits (per parameterper month,or longer,specified
interval)

(2) Operational Deficiencies

(3) Monitoring/Submissions

84 Thiscriterion relates to thestatutoryfactorsof environmentalharmand severity.
85 Thiscriterion relates to thestatutoryfactorsof severity andenvironmentalharm.
86 Thiscriterion relates to thestatutoryfactorsof severity andenvironmentalharm.
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(4) Bypasses/Overflows (appliesto high flow/wet weatherconditions
whereoperationsandmaintenance (“O&M”) is otherwisein
compliance)(perdayor perevent)

(5) Spills/Unpermitted discharges(perdayor perevent)

(6) Compliance/Construction/Payment Schedules

(7) No Permit

(8) Failureto Report(pereventpermonth)

(9) BMPsand/orerosionandsediment(“E&S”) controlsnot installed
or maintained(storm water)

(10)Failureto recordinspections(stormwater) 

(11)No storm waterpollutionpreventionplan (“SWPPP”) (storm
water)

(12)IncompleteSWPPPor SWPPPnot onsite(perevent) (storm
water)

(13)Other

Staff shouldmark “Y” or “N” for each typeof violationandapply
theappropriatemultiplier in theWorksheet, dependingon thenumber of
occurrences andwhethertheviolation is Serious,Moderate, or Marginal.
Thechargeis thenenteredinto the“Amount” columnof theWorksheet.

b. Aggravating Factors as Multipliers: After calculatingcharges for each
violationcategory,staff addthecharges to arriveat asubtotal.
Aggravatingfactors are then consideredandaddedasappropriate.
Aggravatingfactors are:

• Major Facility:87 If aVPDESfacility is classified as "major"
usingEPA criteria, this factorapplies.

• Compliance History - Administrative/Judicial Order
Violation:88 If theviolation, which is thesubject of the
enforcementaction, is aviolationof aprior administrativeor court
order,this factorapplies.

• Degree of Culpability: 89

This categoryaddresses thedegreeof culpability of thefacility in
committing theviolation. A low degreeof culpability indicates
thattheviolationoccurreddespitethefacility’s discernable

87 Thiscriterion relates to thestatutoryfactorof severityandenvironmental harm.
88 Thiscriterion relates to thestatutoryfactorof compliancehistory.
89 Thiscriterion relates to thestatutoryfactorsof severityandcompliancehistory.
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diligencein ascertainingandfollowing programrequirements.A
mediumdegreeof culpability indicatesthattheviolation is the
resultof thefacility’s failure to exercisereasonablecare in
adhering to programrequirementsappropriateto theparticular
circumstances.A highdegreeof culpability indicates thatthe
violationwasin recklessdisregard of programrequirementsor was
theresult of adeliberate act. 90 A graduatedculpability factor is
associatedwith thedegreeof culpability. An upwardadjustment is
not appropriatein all cases. Forpurposesof this category,
violations of ConsentOrders or other ordersarepresumedto be the
resultof amediumor highdegreeof culpability.

To calculate theadjustment usingtheculpability factor, staff:

• Basedon a reviewof thefactssurroundingtheviolation,
determinethedegreeof culpability associatedwith the
facility’s actions.

• Multiply theCategory1.asubtotal on theWorksheetby the
appropriateCulpabilityFactor(0 for low, 0.5for medium,
and1.0for high).

• Write thecalculatedchargeinto the“A mount” columnfor
Category1.b.(3) on theWorksheet.

c. Flow Reduction Factor:91 Thegravity-basedcomponent total may be
reducedfor smallsewage treatment plants(“STPs”) . Thereductionis
discretionary andis basedongoodfaith effortsto comply. Thefactor
reliesonaveragedaily STP flow, as follows:

FLOW REDUCTIONFACTOR
AverageDaily Flow (gpd) Percent Reduction
9,999or less 50
10,000 – 29,999 30
30,000 – 99,999 10
100,000 andabove No Reduction

If thereductionis beingconsideredfor anon-municipalSTP,staff
shouldensurethatthefacility or parentcompanyemployslessthan 100
individuals. In usingtheflow reductionfactor,staff multiply thegravity-
basedcomponenttotal by theappropriatepercentagefigure (e.g., for a
facility with lessthan 5,000gallons perday(“gpd”) averagedaily flow,
theappropriatepercentagereductionis 50%) to obtainthereduction
amount. Using theappropriateWorksheet, staff subtract thereduction

90 Evidenceof a deliberateact maybegroundsfor a referral to criminal investigativeauthorities.
91 Thiscriterion relates to thestatutoryfactorof environmentalharm.
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amountfrom thegravity-basedcomponenttotal to obtain theflow-
adjustedgravity-basedcomponenttotal.

2. Economic Benefit of Noncompliance92

In assessingcivil penaltiesthe“economicbenefitof noncompliance”
shouldbetakeninto consideration. This factoris included in acivil chargeto
ensurethe chargeactsas adeterrentto noncompliance.At aminimum,acivil
chargeor civil penaltyshould removeany significanteconomicbenefitof
noncompliancein additionto a “gravity component.” By developingacivil
chargeassessmentstructurethat incorporatesthis deterrenteffect,anenforcement
action removesanyeconomicgain that asourceor facility accrues by avoidingor
delaying costs necessaryto achieve compliance, or from illegal competitive
advantage (“ICA”) .93 Theexistenceof asignificanteconomicbenefitgained
from noncomplianceis evaluated ona case-by-casebasis. Staff useprofessional
judgmentwhenmakingthepreliminarydeterminationthateconomic benefit
exists. Whenthereis evidenceof economicbenefit basedondelayed or avoided
costs,or ICA, staff shouldestimatethevalueof theeconomicbenefitandinclude
this amounton theWorksheet.

EPA’sBEN modelis a method for calculating economicbenefitfrom
delayedandavoidedexpenditures. If theeconomicbenefitexceeds$10,000,
BEN should beused. BEN uses several datavariables,mostof which contain
default values.Therequiredvariables includeinformation aboutcapital and non-
capital costs,annualoperation andmaintenancecosts, andthedatesfor theperiod
of noncompliance. BEN allowsacooperativefacility to provideactual financial
datathatmayaffectthecivil chargecalculation.For economicbenefit
calculationsof lessthan $10,000or wherethefacility will not or cannotprovide
financialdatain a timely manner, staff maymakeestimatesbasedonavailable
resources,includingtheir best professionaljudgment.94 Finally, methodsother
thanBEN maybeusedto calculateeconomic benefitof noncompliance,where
theDepartmentconcludesthat analternativemethodprovidesmoremeaningful
results.

A necessaryfirst stepwhenmakingapreliminarydetermination of an
economicbenefitis understandingthecostsavoidedor delayedthrough
noncompliance.A delayed costis an expenditurethat,throughcurrent
noncompliance,canbeput off to sometime in thefuture. An avoided cost is an

92 Thiscriterion relates to thestatutoryfactorof economic benefit.
93 Illegal competitive advantageoccurswhenthe party’snoncompliantactionsallow it to attain a level of revenues
that would not have been obtainableotherwise, e.g., selling a product using waterresourcesin excessof permitted
amounts,or draining/filling andselling wetlandswithout appropriatepermits.
94 Staff may usethe following “rule-of-thumb” in exercising their judgment: for delayedcompliance,6% peryear
of thedelayedon-timecapital costsfor theperiod fromthedatethe violationbegan until thedatecompliancewasor
is expectedto beachieved;for avoidedcosts,theexpensesavoideduntil thedatecomplianceis achieved.



Enforcement GuidanceMemorandumNo. 2-2006 Page50
Civil Chargesand Civil Penaltiesin Administrative Actions

expenditurethatwill notbemadedueto noncompliance. Examplesof avoided
costsinclude,but arenot limited to:

• Monitoring andreporting(includingcostsof thesamplingandproper
laboratoryanalysis); and

• Operation andmaintenanceexpenses(e.g., labor,power, chemicals)and
otherannualexpenses.

Examplesof delayedcostsinclude,but arenot limited to:

• Capitalequipmentimprovementor repairs(includingengineeringdesign,
purchase,installation,and replacement);

• One-timeacquisitions(suchasequipment or real estatepurchases); and

• Costs associatedwith providingrequired compensatory mitigation for
surfacewater/wetlandimpacts (suchas creation/restorationof wetlands,
purchaseor mitigationbankcredits,etc.).

Theintentis to recouptheeconomicbenefitof noncompliancein all cases.
Therearefour general areas, however, wheresettlingthetotal civil chargeamount
for lessthantheeconomicbenefit maybeappropriate.Thefour exceptionsare:

• Theeconomic benefitcomponent hasde minimis valueto theoverall
settlement;

• Therearecompelling public concernsthat wouldnot beservedby takinga
caseto trial;

• It is unlikely, basedon thefactsof theparticularcaseasa whole,thatthe
Departmentwill beable to recovertheeconomicbenefitin litigation; and

• Thefacility hassuccessfully documentedan inability to paythetotal
proposedcivil charge.

In VPDES cases,especially municipal VPDEScases, it canbedifficult to
determinea clear“start date” for calculatingthedelayedcostsof noncompliance.
It is not unusualfor facilities to needsignificanttime to evaluatebiological
processesand/orinfrastructureneedsbeforesettlementtermscan befinalized.
Issueslike governmentappropriations,landavailability, publicparticipationand
otherfactsnot wholly within thecontrol of apermitteecanreasonably delay
compliance. Finally, it is not unusualthat savingsthatmight havebeenrealized
from delayedcostsareovertaken andsurpassed by theincreasedconstruction
costsresultingfrom delayedconstruction.Therefore,thecalculationof the
delayedcostsof noncomplianceshouldbecommencedat suchtimeasaVPDES
facility fails or ceasesto makea timely, diligent,andgoodfaith effort to comply,
while doingall it canto assurehighquality treatment.
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3. Ability to Pay a Civil Charge95

Ability to payis oneof thefive statutoryfactors. In general,the
Departmentwill reducepenaltyassessmentsthat areclearly beyondthemeansof
theparty. At thesametime, it is importantthat theregulatedcommunitynot
perceivetheviolationof environmental requirementsascost savingsfor
financially-troubledbusinesses,and theDepartmentwill , in appropriate
circumstances,continueto seekpenalties wherea businesshasfailed to allocate
environmentalcompliancecostsin theirbusinessoperations.It is alsounlikely
thattheDepartmentwould reduceapenaltywherea facility refusesto correcta
seriousviolation, or whereaparty has a longhistoryof previousviolations, or
wheretheviolationsof thelaw areparticularlyegregious.

Theburdento demonstrateinability to payrestson theregulatedparty,as
it does with anymitigating circumstance.A party’s inability to payusually will
reduceacivil chargeonly if theregulatedparty providessufficientinformationto
justify theadjustment,through theuseof theEPA computer modelsABEL,
INDIPAY, or MUNIPAY.

If a facility is unable to paythecalculatedcivil chargeor wouldbe
preventedfrom carrying out essentialremedial measuresby doingso, the
Departmentshouldconsiderthefollowing optionswith thefacility in theorder
presented:

• Installmentpaymentplan with appropriateinterest;

• Delayedpaymentschedule with appropriateinterest; and

• Reduction,up to thefull amountof thecivil charge,includingeconomic
benefit, basedon ability to paymodeling.

Regardlessof theDepartment’s determinationof anappropriatepenalty
amountto pursuebasedonability-to-payconsiderations,thepartyis always
expectedto complywith theapplicable law, regulations,orders, andpermit
conditions.

E. ADJUSTMENTS IN THE ENFORCEMENT RECOMMENDATION AND PLAN96

TheDepartmentmayadjustacivil chargedownwardin theERPat several points
in its calculation: (1) staff mayadjustthegravity componentof thecivil chargebefore
economicbenefitis added;and(2) staffmayalso reducethetotal civil chargefor specific
litigationandstrategicconsiderations.

95 Thiscriterion relates to thestatutoryfactorof ability to pay.
96 Thiscriterion relates to all of thestatutory factors.
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Forall adjustments,staff shouldclearly document theadjustmentcalculationand
its reasonsfor theadjustmenteitherin theERPitself, or on theCivil Charge/Civil
PenaltyAdjustmentForm, which is attachedto theERP. A revisedERPand/or
AdjustmentFormmayberequired, dependingon when theDepartmentmakes the
adjustments. Theappropriate level of management shouldapproveall adjustments.
Decisionsregardingadjustmentarenot subject to administrativeappeal or judicial
review.

1. Charge Adjustments Before Considering Economic Benefit97

TheDepartment mayadjustthegravity componentof acivil charge–
excluding theeconomic benefit calculation – downwardby up to 30%based on
several factorswherethereareclearly documented,case-specificfactsthat
supporttheadjustmentasprovided in this section. This adjustment is not
appropriatein all cases. Staff mayconsider thefollowing factors:
cooperativeness/quicksettlement; promptnessof injunctiveresponse/goodfaith
effort to comply; andsizeandtypeof thefacility/owner.

Thegravity component maybereducedby morethan 30%if appropriate
circumstancesexist. Staff shoulddocumentthebasisfor reducingacharge
beyond30%on theCivil Charge/Civil PenaltyAdjustmentForm. Regionalstaff
shouldconsultwith DE whenconsidering anadjustment beyond30%. DE staff
evaluatetheadjustmentfor appropriatenessandconsistency.

• Cooperativeness/quick settlement: TheDepartmentmayadjustacharge
wherea facility is cooperative in resolvingthecasein a timely and
appropriatemannerand it makes a goodfaith effort to settle theviolations
quickly.

• Promptness of injunctive response/good faith effort to comply: Good
faith efforts to comply with regulatoryrequirementsor permitconditions
includeprompt reporting of noncompliance,promptinitiation of
correctiveaction,prompt correction of environmentalproblems,and
cooperation during theinvestigation. Ownerswho agreeto expedited
correctiveactionschedules mayalsoqualify. Staff shouldconsider
institutionalor legallimitationsoncorrective actions. Forexample,a
municipalitymaybeunableto institutecorrective action immediately
becauseof fundingprocedures.

• Size and type of facility/owner: Reductionsmaybeappropriate for
small facilities. Sucha reduction, however, maynot beappropriatefor a
small facili ty ownedby a largecorporation. Facilities providinga critical
community service (e.g., municipal plantsin isolatedor economically

97 Thiscriterion relates to thestatutoryfactorsof compliancehistory,severity, environmental harm,andability to
pay.
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distressedareas, hospitals, andschools)maybeappropriate for this
reduction.

2. Litigation and Strategic Considerations98

TheDepartment mayalsoadjustacivil chargedownward– includingthe
economicbenefitof noncompliance- for specificlitigation andstrategic
considerations.Adjustmentsfor litigationandstrategicconsiderationsshouldbe
carefully considered anddocumented.Beforereducingachargefor litigation or
strategic considerations,regional staff shoulddiscuss theproposed reductionwith
DE. StaffmayreducetheTotal Civil Chargebasedondocumentedstrategic
considerations,including:

• Problems of Proof: Problemswith provingthecasemaybedueto
inadequateinformation,conflicting evidence,or contributoryactivity by
theDepartment. In many casesproblemsof proofareconsideredaspart
of theLitigationPotential,but mayalsobeconsideredindependently.

• Impacts or Threat of Impacts (or Lack Thereof) to Human Health or
the Environment: Theimpact or threat of impactis a factorusedin
conjunctionwith otherstrategic considerations.It could provide
additionaljustificationfor a reduction if thereis a lackof impact, or
reason to rejecta reduction if impacts are consequential. Theevaluation
shouldincludeabroadassessment of environmental impactandnot be
limi tedto just themediawhere theviolationoccurred.

• The Precedential Value of the Case: Resolutionof certaincasesmay
establishavaluedendorsementof an agencyprogramor regulatoryor
enforcementinitiative. A reductionto theproposedcivil chargemaybe
appropriateto obtainsuchaprecedent.

• Probability of Meaningful Recovery of a Civil Charge: In certain
cases,informationavailableto theDepartment indicatesthatrecoveryof a
meaningfulcivil chargeis not possible.Recognizing thataportionof the
civil chargeis intendedto serveasdeterrence,this factormaybe
appropriatefor use with local governmentsandpublicly fundedservice
authorities.Also, in situationswheretheentityprimarily responsiblefor
theviolationcannot beheld accountable, it maynot beappropriateto
assessthefull civil chargeagainst thoseleft responsiblefor correction.

• Litigation Potential: Through negotiationsit maybecomeapparentthat
thecaseis destinedfor litigationbased solelyon factors not relevantto
environmentalprotection.

It mayalsobeappropriate, in theERP or AdjustmentForm,to include
authorityto increaseacivil chargeor civil penalty for continuingor uncorrected

98 Thiscriterion relates to all of thestatutory factors.
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violations,previouslyundiscoveredviolations,or for economicbenefitsfrom
continuing delaysin compliance, to provideadditionalincentivesto resolvethe
action expeditiously.

F. CIVIL PENALTIES IN § 10.1-1186 PROCEEDINGS AND FORMAL HEARINGS

Whenanappropriatecivil charge cannotbeagreeduponwith theconsentof the
party,theDepartmentmayelect to useanadversarialadministrative process. Civil
penaltiesareavailablefollowing §10.1-1186Proceedings99 andfollowing certainFormal
Hearings.100 In theseactions,thepenalty is pledandarguedrather thanestablished by
consent.By statute,penaltiesare limited to amaximumof $10,000in a§10.1-1186
Proceedingand,following a FormalHearing, $32,500for eachviolation, not to exceed
$100,000perorder.

DE is generally theleadin adversarial administrativeprocesses. Staff shoulduse
theWorksheetandspecific criteria in SectionsIV B throughIV E101 to determinethe
amountto besoughtin a Formal Hearing, but in preparing thedocuments,staff should
resolveanyreasonableissuesor questionsin favor of theDepartment. In Formal
Hearings,staff shouldseek thehighestpenalty justified by all of thefacts,up to $100,000
perorder. Thecalculation is not limited to theamountthat mayhavebeenofferedin
attempting to reachasettlement. Any adjustmentfor “cooperativeness”or for
“promptnessof injunctive response/goodfaith effort to comply” should beomittedin
seekingacivil penaltyin aFormalHearing. By statute,thepersonmustbeprovidedwith
thecalculationfor theproposedpenalty prior to any Formal Hearingconductedfor an
orderthatassessespenalties.102 If thecaseis settledwhile theproceeding is still pending,
thepenalty canbemodifiedandcalculatedasanycivil charge,describedabove.Any
adjustmentshouldbedocumented in a revisedWorksheetor theERP. Thedevelopment
of apenaltyamountto bepledin a judicial complaintis not coveredin this guidance.103

99 See Va. Code§ 10.1-1186(10) (special orders);§ 10.1-1182(special orderdefined,with limit of $10,000 and
durationof not morethan 12 months); andVa. Code§ 2.2-4019(informalfact finding proceedingsunderthe
AdministrativeProcessAct). Theinformal fact-findingcanbebefore theDirector of theDepartmentor his
designee; however, theDirectormaynot delegatehis authority to imposecivil penaltiesin suchproceedings.
100 See Va. Code § 62.1-44.15(8a)and§ 2.2-4020(formal hearings;li tigatedissuesunder the Administrative
ProcessAct). For FormalHearingswith civil penalties,the hearing mustbebeforeanoffi cerappointedby the
Virginia SupremeCourt.
101 Thestatutoryfactorsare thosenotedin the referencedsections,or in subsequentWaterProgram worksheets.
102 2005Acts.c. 706; Va. Code§ 62.1-44.15(8a).
103 Authority for civil penaltiesin judicial proceedingsmaybefoundat Va. Code § 62.1-44.32 (a).
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WATER CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code§ 62.1-44.15

(For Violations Other Than VWPP, Article 9, Article 11, Surface Water/Ground Water Withdrawal, and AFO/Poultry Programs)

EA No. Per./Reg.No. NOV Date

Potential for Harm
Facility/Responsible Party

Data Serious Moderate Marginal Amount

1. Gravity-based Component
a. Violations and Frequency (permonth unless otherwise
noted)

$ (x)
occurrences

$ (x)
occurrences

$ (x)
occurrences

(1) Effluent Limits (per parameter permonth, or longer,
specified interval)

Y N 1,300 (x) ___ 700 (x) ___ 300 (x) ___

(2) Operational Deficiencies Y N 1,300 (x) ___ 700 (x) ___ 300 (x) ___

(3) Monitoring/Submissions Y N 1,300 (x) ___ 700 (x) ___ 300 (x) ___

(4) Bypasses/Overflows(per day or per event) (applies to
high flow/wet weather conditionswhereO&M is
otherwisein compliance)

Y N 650 (x) ___ 390(x) ___ 130 (x) ___

(5) Spills/UnpermittedDischarge(perdayor perevent) Y N 13,000(x) ___ 6,500 (x) ___ 1,300(x) ___

(6) Compliance/Construction/PaymentSchedules Y N 1,300 (x) ___ 700 (x) ___ 300 (x) ___

(7) No Permit Y N 5,200 (x) ___ 2,600 (x) ___ 900(x) ___

(8) Failure to Report(per eventpermonth) Y N 13,000(x) ___ 6,500 (x) ___ 1,300(x) ___

(9) BMPsand/orE&S controlsnot installedor maintained
(storm water)

Y N 6,500 (x) ___ 2,600 (x) ___ 1,300(x) ___

(10) Failureto recordinspections(stormwater) Y N 1,300 (x) ___ 650(x) ___ 260 (x) ___

(11) No SWPPP(per event) (stormwater) Y N 9,100 (x) ___ 5,200 (x) ___ 1,300(x) ___

(12) IncompleteSWPPPor SWPPPnoton site(per event)
(stormwater)

Y N 2,600 (x) ___ 1,300 (x) ___ 650(x) ___

(13) Other Y N 2,600 (x) ___ 1,300 (x) ___ 700(x) ___

Subtotal 1.a – Violations and Frequency

b. Aggravating Factors

(1) Major Facility Y N Subtotal #1.a (x) 0.4

(2) ComplianceHistoryAdministrative/Judicial Order
Violations

Y N Subtotal #1.a (x) 0.5

(3) Degreeof Culpability (applied to subtotal #1.a) Y N Low = 0
Medium = #1.a
(x) 0.5

High = #1.a
(x) 1.0

Subtotal 1 b. – Aggravating Factors

Subtotal - Gravity Based Component Subtotal (Add Subtotal #1.a and Subtotal #1.b)

c. Flow Reduction Factor (STP VPDES only) (discretionary
based on good faith efforts to comply)

Y N % Reduction
Reduction
Amount

( )

Flow-Adjusted Gravity Based Component Subtotal (Subtract Subtotal 1.c from Gravity Based Component
Subtotal) 

2. Economic Benefit of Noncompliance

3. Ability to Pay (based on information supplied by the facility) ( )

Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after
July 1, 2005, and $25,000 per day per violation for previous violations) (may not exceed $11,000 per violation, with a
maximum limit of $157,500, for SSO violations in consent orders requiring SSO corrective action). 

$

Comments:
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G. VIRGINIA WATER PROTECTION PERMIT PROGRAM

TheVirginiaWaterProtection Permit (“V WPP”) Programis authorizedunderVa.
Code§ 62.1-44.15:5. Thesectionaddressesexcavation,filling, dumpingin, or other
activitiesregardingsurfacewaters andwetlands,but alsostatesthatconditionscontained
in aVWPPmayincludethevolumeof waterwhichmaybewithdrawnfrom instream
flows asapartof thepermittedactivity.104 Authority for negotiated civil chargesfor
allegedVWPPviolationsis foundin thesamestatuteasbefore,Va. Code§ 62.1-44.15
(8d). Themaximumpenaltyis $32,500per dayfor eachviolation.105

Civil chargesfor theVWPPProgram arecalculatedusingtheWorksheetat the
endof this section. Thespecific criteria for calculating thecivil chargeor civil penalty
are listedin theWorksheet, alongwith theassociatedstatutoryfactors(in parentheses).
ThePotentialfor Harmclassificationshouldreflect thescale of activity andthe
considerationscitedin Section IV C. In the“ComplianceHistory” adjustment,staff
considerprior enforcementactivities of anyWater Law, regulations,orders, or permits in
thepreceding36months. Priorenforcement activitiesincludeany actor omission
resulting in an“enforcement response,” e.g., aWarningLetter,NOV, or other
enforcementdocument. TheDepartment doesnot considerWarningLettersandNOVs
thatit did not pursue(e.g., matters that wereclosedwithout theissuanceof a letterof
agreement,consentor administrative order,consentdecree, or courtorder).

Onedistinction for VWPP permitslies in thecalculationof economicbenefitof
noncompliance.While theBEN model maybeusedas appropriate,BEN oftenfails to
captureadequately the“i llegal competitiveadvantage”(“ICA”) thatmayarisefrom
wetlandsviolations. It maybenecessaryto useotherstandard accountingpracticesto
determine thelevel of revenuesthat wouldhavebeen unattainablehadtheresponsible
partyabidedby thelaw. Forexample, if apartyimproperlyfilled wetlandsandsoldthe
propertyassitesfor homes, theprofit from thesalemaybeaddressed asanelementof
theeconomicbenefit of noncompliance. Suchprofitsarenot accountedfor asdelayedor
avoidedpollution controlcosts under BEN modelcalculations. Economic benefitfor
waterwithdrawalundera VWPPpermit is anotherexamplewhereBEN maynot be
sufficient. Forexample, if aplantwereto exceedits withdrawalrate, it mayresult in a
profit from thesaleof aproductto which theplantwasnot entitled. Hereaselsewhere,
theeconomicbenefitshould alsoincludeany costsavoidedin permitfeesand tax or
revenuebenefits.

Staff shouldmark “Y” or “N” for each typeof violationandapplytheappropriate
multiplier in theWorksheet. Thechargeis thenenteredinto the“Amount” column.
Exceptas noted,theconsiderationsin SectionsIV A throughE apply, includingtheERP
adjustmentfactors. Special considerationsfor pleadingcivil penaltiesin §10.1-1186
Proceedings or in Formal Hearings arediscussedin Section IV F.

104 Va. Code§ 62.1-44.15:5(C)
105 Va. Code§ 62.1-44.15incorporatesby referencethepenaltyamounts fromVa. Code§ 62.1-44.32. For
violationsthat occurredprior to July1, 2005,themaximumcivil chargeis $25,000perviolationsperday.
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VA WATER PROTECTION PROGRAM CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code§ 62.1-44.15

Reg. No. Date
Potential for Harm

(Environmental Harm and Severity)

Permittee/Responsible Party

Data Serious Moderate Marginal Amount
1. Gravity Factors – Surface Water and Wetlands (Severity and Environmental Harm)

Violations and Frequency
$ (x)
occurrences

$ (x) occurrences $ (x) occurrences

a. Failureto obtain coverageundera General
Permit (GP)or Individual Permit(IP) prior
to commencingactivity

Y N 26,000 (x) ___ 13,000(x) ___ 2,600(x) ___

b. Exceedingpermittedimpacts(not to be
usedin conjunction with 1.a.)

Y N 26,000 (x) ___ 13,000(x) ___ 2,600(x) ___

c. Failureto completecompensatory
mitigation

Y N 26,000 (x) ___ 13,000(x) ___ 2,600(x) ___

d. Any activity resulting in a fish kill Y N 26,000(x) ___ 13,000 (x) ___ 2,600(x) ___

e. Failureto reporta fishkil l, fuel, or oil spill Y N 13,000 (x) ___ 6,500(x) ___ 1,300(x) ___

f. Failureto undertakerequiredcorrective
action relative to unsuccessful
compensatorymitigation.

Y N 6,500(x) ___ 2,600(x) ___ 1,300(x) ___

g. Failure to conduct requiredcompensatory
mitigation monitoringor waterquality
monitoring

Y N 13,000 (x) ___ 6,500(x) ___ 1,300(x) ___

h. Failure to conduct requiredconstruction
monitoring

Y N 6,500(x) ___ 2,600(x) ___ 1,300(x) ___

i. Failureto providerequirednoticeprior to
commencingconstruction

Y N 13,000 (x) ___ 2,600(x) ___ 1,300(x) ___

j. Failureto submit plansandspecifications
prior to commencingconstruction

Y N 6,500(x) ___ 2,600(x) ___ 1,300(x) ___

k. Unauthorizeddischargeof pollutants Y N 6,500(x) ___ 2,600(x) ___ 1,300(x) ___

l. Failureto complywith construction special
conditions(suchas,but not limited to,
stormwatermanagement, erosion&
sedimentcontrol,flaggingnon-impact
areas,restoring temporary impacts,
working in thedry time-of-year
restrictions,minimuminstream flow,
sidecastingin streams,operating
equipment in streams,dischargeof
concreteto waters,etc.)

Y N 6,500(x) ___ 2,600(x) ___ 1,300(x) ___

m. Failureto submita complete,final
compensatorymitigationplan

Y N 6,500(x) ___ 1,300(x) ___ 700 (x) ___

n. Other violationsnot listedabove(suchas,
but not limited to, failing to record
easements; certify reports; submit
complete construction,mitigation, or water
quality monitoring reports; submitas-built
surveys;notify of permittransfer, etc.)

Y N 6,500(x) ___ 1,300(x) ___ 700 (x) ___
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1A Gravity Factors – Water Withdrawal (Severity and Environmental Harm)

Violations and Frequency
$ (x)
occurrences

$ (x) occurrences $ (x) occurrences

a.Exceedanceof daily withdrawallimits (per
day)

Y N 1,300(x) ___ 700(x) ___ 100(x) ___

b. Exceedanceof monthly withdrawallimits
(permonth)

Y N 2,600(x) ___ 1,300(x) ___ 700(x) ___

c. Exceedanceof annualwithdrawallimits Y N 5,200(x) ___ 2,600(x) ___ 1,300(x) ___

d. Failureto submit annualmonitoring reports
(perreport)

Y N 1,300(x) ___ 700(x) ___ 300(x) ___

e.Unpermittedwithdrawal(perdayor per
event)

Y N 13,000(x) __ 6,500(x) ___ 1,300(x) ___

f. Failureto submit appropriate permit
application

Y N 5,200(x) ___ 2,600(x) ___ 1,300(x) ___

g. Failureto report(requested application,
water audit,new well, etc) (per event)

Y N 2,600(x) ___ 1,300(x) ___ 700(x) ___

h. Failureto mitigate Y N 13,000(x) __ 6,200(x) ___ 1,300(x) ___

i. Failureto install and/ormaintainequipment
or other operationaldeficiencies

Y N 2,600(x) ___ 1,300(x) ___ 650(x) ___

j. Incompleteor improperreporting Y N 2,600(x) ___ 1,300(x) ___ 650(x) ___

k. Other,Violation of Permit, Special
Exceptions, or Special ConditionsNOT
listed above (e.g., time of year, minimum
instreamflow requirements,failureto report
spills) (perevent)

Y N 2,600(x) ___ 1,300(x) ___ 700(x) ___

Violations and Frequency Subtotal

2. Aggravating Factors (Severity and Compliance History)

aAdministrative/Judicial OrderViolations Y N Subtotal 1 (x) 0.5

b Degreeof Culpability Y N Low = 0
Medium= #1 (x)
0.5

High = #1 (x)
1.0

c History of Noncompliance(past 36 months) Y N If yes,then = #1 (x) 0.5

Aggravating Factor Subtotal

Gravity-Based Component Subtotal (1+2)

3. Economic Benefit of Noncompliance (Economic Benefit)

4. Ability to Pay (Ability to Pay) ( )

Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after
July 1, 2005, and $25,000 per day per violation for previous violations)

$

Comments:
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H. REGULATED UNDERGROUND STORAGE TANK PROGRAM. (ART. 9)

TheRegulatedUndergroundStorageTank(“UST”) Programis authorizedunder
Article 9 of theStateWater Control Law, Va. Code§§62-1-44.34:8and62.1-44.34:9.
Article 9 typically addresses USTsfor petroleumproducts,but also includesUSTs for
other“regulatedsubstances,”asdefined by statute. Authority for negotiated civil charges
for violationsof RegulatedUSTProgramlaws,regulations, ordersis foundin theWater
Law at Va. Code§ 62.1-44.15(8d). Themaximumcivil chargeis $32,500perdayfor
eachviolationonandafter July 1, 2005.106

Civil chargesandcivil penalties for theRegulatedUSTProgramarecalculated
muchastheyarefor otherWater Programs.Thespecificcriteriafor calculatingthecivil
chargeor civil penaltyarelisted in thefollowing Worksheet,alongwith theassociated
statutoryfactors(in parentheses). Notethatseparateviolationsfoundin aninspection
(e.g.,releasedetection,corrosionprotection,spill prevention,or overfill prevention) are
ordinarily assessedseparately on theWorksheet,evenif theyfall under thesame
Worksheetrow. In the“ComplianceHistory” adjustment,staff consider prior
enforcementactivities of any WaterLaw, regulations,orders,or permitsin thepreceding
36months. Priorenforcement activities includeanyactor omission resultingin an
“enforcementresponse,”e.g., aWarningLetter, NOV, or otherenforcementdocument.
TheDepartmentdoesnot considerWarning LettersandNOVs thatit did not pursue (e.g.,
mattersthat wereclosed without theissuanceof a letterof agreement,consentor
administrativeorder, consent decree,or courtorder).

Staff shouldmark “Y” or “N” for each typeof violationandapplytheappropriate
multiplier in theWorksheet. Thechargeis thenenteredinto the“Amount” column.
Exceptasnoted,theconsiderationsin SectionsIV A through E apply, includingtheERP
adjustmentfactors. Special considerationsfor pleadingcivil penaltiesin §10.1-1186
Proceedings or in Formal Hearings arediscussedin Section IV F.

106 Va. Code§ 62.1-44.15incorporatesby referencethepenaltyamounts fromVa. Code§ 62.1-44.32. For
violationsthat occurredprior to July1, 2005,themaximumcivil charge is $25,000perviolationsperday.
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ARTICLE 9 – REGULATED UST PROGRAM CIVIL CHARGE/CIVIL PENALTY
WORKSHEET

Va.Code§ 62.1-44.15

Reg./Id. # NOV Date

Potential for Harm
(Environmental Harm and Severity)

Facility/Responsible Party

Data Serious Moderate Marginal Amount

1. Violations and Frequency* (Severity and Environmental Harm)

a.Failure to ReportaReleaseor aSuspectedRelease Y N $ 13,000 $ 6,500 $ 1,300

b. CorrectiveAction /Monitoring/ClosureReport Not
Submitted

Y N $1,300 perphase $700 per phase $300 perphase

c. Failure to Investigate, Abate, or RemediateaRelease Y N $ 5,200 $ 2,600 $ 1,300

d. TanksystemInstalled,Upgraded, Equipped,or Closed
Improperly(perviolation)

Y N $2,600 pertank * $1,300pertank * $700 pertank*

e.TankSystemOperated Improperly(perviolation) Y N $1,300 pertank * $700 per tank * $300 per tank *

f. No CAP or Failure to ExecuteaCAP Y N $ 2,600 $ 1,300 $ 700

g. Failure to DemonstrateFinancial Assurance Y N $ 1,300 $ 700 $ 300

h. ComplianceRecordsnot Available Y N $ 1,300 $ 700 $ 300

i. Improper/No Registration Y N $1,300pertank * $700 per tank * $300 per tank *

j. OtherViolation Component Y N $ 1,300 $ 700 $ 300

* per tankor, if compartments,pertankcompartment

Violations and Frequency Subtotal

2. Degree of Culpability (Severity and Compliance
History)

Y N Low = 0 Medium = (x) 0.5 High = (x) 1.0

3. History of Noncompliance (Compliance History) (past
36 months)

Y N Subtotal1 (x) 0.5

Gravity- Based Subtotal (Subtotal 1+2+3)

4. Economic Benefit of Noncompliance (Economic Benefit)

5.  Ability to Pay (based on information supplied by the responsible party) (Ability to Pay) ( )

Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after
July 1, 2005, and $25,000 per day per violation for previous violations)

$

Comments:
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I. DISCHARGE OF OIL TO STATE WATERS AND ABOVEGROUND STORAGE
TANKS (ART. 11)

Article 11 of theStateWater Control Law107 establishesauniquecivil charge
schemefor thedischargeof oil to statewaters,for violationsrelatedto aboveground
storagetanks(“ASTs”), andfor violationsof undergroundstoragetanksnot regulated
underArticle 9. UnderVa. Code§ 62.1-44.34:20 (C): 
 

Any personwhoviolatesor causesor permitsto beviolatedaprovisionof
[Article11], or a regulation, administrative or judicial order, or termor condition
of approval issuedunderthis article, shallbesubjectto acivil penaltyfor each
suchviolationasfollows:

1. For failing to obtain approval of an oil discharge contingency plan as
requiredby § 62.1-44.34:15, not lessthan$1,000normore than$50,000for the
initial violation,and$5,000perdayfor eachdayof violation thereafter;

2. For failing to maintain evidence of financial responsibility asrequiredby §
62.1-44.34:16, not less than$1,000normorethan$100,000for theinitial
violation, and$5,000perdayfor eachdayof violation thereafter;

3. For discharging or causing or permitting a discharge of oil into or upon
state waters, or owning or operating any facility, vessel or vehicle from which
such discharge originates in violationof § 62.1-44.34:18, up to $100pergallon
of oil discharged;

4. For failing to cooperate in containment and cleanup of a discharge as
requiredby § 62.1-44.34:18or for failing to report a discharge asrequiredby §
62.1-44.34:19, not less than$1,000normorethan$50,000for theinitial violation,
and$10,000for eachdayof violation thereafter;and

5. For violating or causing or permitting to be violated any other provision of
this article, or a regulation, administrative or judicial order, or term or
condition of approval issued under this article, up to $32,500for each
violation. Eachdayof violationof each requirementshallconstituteaseparate
offense.

Va. Code§62.1-44.34:20(D) setsout separatestatutoryfactorsthatmust be
consideredin Article 11 civil chargesandpenalties:

• thewil lfulnessof theviolation;

• anyhistory of noncompliance;

• theactionsof thepersonin reporting, containingandcleaning upany dischargeor
threatof discharge;

• thedamageor injury to statewaters or theimpairment of theirbeneficialuse;

107 Va. Code§ 62.1-44.34:14, et seq.
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• thecostof containmentandcleanup;

• thenatureanddegreeof injury to or interferencewith general health,welfareand
property;and

• theavailabletechnology for preventing, containing,reducingor eliminatingthe
discharge.

This sectionhasthreeWorksheets to addresscivil charges andcivil penalties
underArticle 11: thefirst is for enumeratedviolationsin C (1), C (2), andC (4), asset
out above;108 thesecondis for thepergalloncharges in C (3); andthethird addressesthe
remainingArticle 11 civil chargesunderC (5), includingmostAST violations.

Thethird Worksheet(for C (5) andmostAST violations) is usedasareothersin
this guidanceandis self -explanatory. This Worksheet is set upandused muchasthe
Worksheetfor Regulated USTs;however,thestatutory factorsfor Article 11violations
mustbeconsidered.If there is aspecific violation of C (1) throughC (4), then that
violation shouldbeaddressedseparatelyon themorespecificWorksheet.

Forviolationsof C (1) –C (4), staff select theappropriateWorksheet(s),andfill
out aseparateWorksheet for eachviolation, evaluatingandassessing adollar value
within therangeprovidedfor eachof theapplicablestatutoryfactors. Thedollar values
are thenaddedandaveraged as indicated on theWorksheets. Forviolationsof C (3)
(e.g., oil spills), theaveragecivil chargeis multipliedby thetotal numberof gallonsof
petroleumreleasedto the environment to determine theunadjustedTotal Civil
Charge/Civil Penalty. Thenoncomplianceperiodconsideredshouldordinarilybelimited
to six months, but maybe longer if, for example,therehasbeenaslow leak. Staff use
bestprofessionaljudgment on thegallonsspilledif better estimatesarenot available.

Adjustmentsmaybemadein theERP,astheyarefor general WaterPrograms
charges. Theseadjustmentfactorsarediscussed abovein SectionIV E. Thejustification
for applying anadjustmentshouldbereasonableanddocumentedin theERP. Notethat
thegoverningstatuteprescribesminimumpenaltiesfor violationsof C (1), C (2), and C
(4). Civil chargesshouldnot bemitigatedor waived belowthestatutory minimum
amounts.

108 Failureto haveanoil dischargecontingency planisaddressedunderSectionC (1), aspartof a failure to havethe
planapproved, asrequired.
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ARTICLE 11 - CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code § 62.1-44.34:20 (C) (1), (2), and (4)

1. Statutory Factors: UseaseparateWorksheet for eachviolation. Discuss each and assign a dollar amount to each applicable factor as
follows:

C (1) for failure to obtain approval of an oil discharge contingency plan, assign a dollar amount for each factor between $1,000 and
$50,000 for the initial violation [for each subsequent day of violation the statutorily set penalty of $5,000 per day may be used]

C (2) for failing to maintain evidence of financial responsibility, assign a dollar amount for each factor between $1,000 and $100,000 for
the initial violation [for each subsequent day of violation the statutorily set penalty of $5,000 per day may be used]

C(4) for failing to cooperate in containment and clean-up of a discharge or failing to report a discharge, assign a dollar amount for each
factor between $1,000 and $50,000 for the initial violation [for each subsequent day of violation the statutorily set penalty of $10,000
per day may be used]

a. Willfulness of Violation (To theextentthattheviolation appearsmoredeliberate than accidental, thevalueof this
factor will behigherratherthanlower.) Amount

$

b. Damage/Injury to State Waters or Impairment of Beneficial Use (To theextentthatdamageor impairment is clearly demonstrated,this
factor will behigherrather thanlower. NOTE: This factoris consideredto beinapplicable to theviolationof failure to obtain approval of an
ODCPor failure to maintainevidenceof financialresponsibility.)

$

c. History of Noncompliance (Themorenumeroustheviolationscommitted by theregulatedparty in thepast, thehigher this factor wil l be)

$

d. Actions in Reporting/Containing/Cleaning Up the Discharge (Themoreprompt theactionsin reporting/containing clean-up, thelower
this factor will be. NOTE: This factor is consideredto beinapplicableto theviolation of failure to obtainapproval of an ODCPor failure to
maintain evidenceof financial responsibility.)

$

e. Cost of Containment and Clean Up (Thehigherthecostsof containmentandclean-up, thelower this factor wil l be. NOTE: This factor is
consideredto beinapplicableto theviolationof failure to obtainapprovalof anODCPor failure to maintain evidenceof financial
responsibility.)

$

f. Nature/Degree of Injury to Health, Welfare and Property (Thehigherthedegreeof property damageor personal injury, thehigherthis
factor will be. NOTE: This factoris consideredto beinapplicableto theviolationof failure to obtain approval of anODCPor failure to
maintain evidenceof financial responsibility.)

$

g. Available Technology to Prevent/Contain/Reduce/Eliminate Discharge (Themorereadily accessibleandthecheaper thetechnologyto
prevent, contain,reduceor eliminate thedischarge,thehigherthis factorwill be. NOTE: This factor is consideredto be inapplicableto the
violationof failure to obtain approvalof anODCP or failure to maintainevidenceof financial responsibility.)

$

2. Average Civil Charge Calculation

(Subtotal )/ two (2) = AverageCivil Chargefor C (1) or C 2)
(Subtotal____)/ seven(7) = AverageCivil Chargefor C 4)

$

3. Economic Benefit of Noncompliance $

4. Ability to Pay (based on information supplied by the party) ( )

Total Civil Charge/Civil Penalty (first-day-of-violation charge and multi-day charge, plus economic benefit,
less ability to pay)

$

Comments
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ARTICLE 11 - OIL SPILL CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code §62.1-44.34:20 (C) (3)

For discharging or causing or permitting a discharge of oil into or upon state waters, or owning or operating any facility, vessel or
vehicle from which such discharge originates in violation of § 62.1-44.34:18. Use a separate Worksheet for each violation.

Reg./Id.# NOV DateFacility/Responsible Party
Potential for Harm

Amount

1. Statutory Factors discuss each and assign a dollar amount to each factor between $0 and $100.

Serious Moderate Marginal
67-100 34-66 0-33a.Nature/Degreeof Injury to Health,WelfareandProperty

$

Serious Moderate Marginal
67-100 34-66 0-33b. Damage/Injury to StateWaters or Impairmentof BeneficialUse

$

>1 Enf. Action in Past5 Yrs.
No Prior Enf.

Action
67-100 34-66 0-33

c. Historyof Noncompliance

$

Poor Fair Excellent
67-100 34-66 0-33d. Actionsin Reporting/Containing/CleaningUp theDischarge

$

High Medium Low
67-100 34-66 0-33

e.Costof ContainmentandCleanUp (Relative to Amountof Oil
Spilled)

$

Deliberate Negligent Non-negligent
67-100 34-66 0-33f. Willfulnessof theViolation

$

Plentiful/ Cheap Plentiful/ Costly
Scarce/

Expensive
67-100 34-66 0-33

g. AvailableTechnologyto Prevent/Contain/Reduce/Eliminate
Discharge

$

Subtotal $

2. Average Civil Charge Calculation

AverageTotal Civil Charge(= Subtotal divided by seven (7)) $

3. Economic Benefit of Noncompliance $

4. Ability to Pay (based on information supplied by the party) ( )

Total Civil Charge/Civil Penalty (= Gallons Released (x) Average Civil Charge, plus economic benefit less ability to
pay) (maximum of $100 per gallon)

$

Comments:
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ARTICLE 11 – OTHER CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code § 62.1-44.34:20 (C) (5) –oil violations not otherwise specified, including most AST violations

Reg./Id.# NOV Date

Potential for Harm

Facility/Responsible Party

Data Serious Moderate Marginal Amount

1. Violations and Frequency*

a.CorrectiveAction /Monitoring/ClosureReportNot
Submitted

Y N $1,300 perphase $ 700 perphase $ 300 per phase

b. TanksystemInstalled,Upgraded, Equipped,or Closed
Improperly (perviolation)

Y N $2,600per tank* $1,300pertank * $ 700pertank*

c. TankSystemOperated Improperly(perviolation) Y N $1,300per tank* $ 700 pertank * $ 300 pertank*

d. No CAP or Failureto ExecuteaCAP Y N $ 2,600 $ 1,300 $ 700

e.ComplianceRecordsnot Available Y N $ 1,300 $ 700 $ 300

f. Improper/No Registration Y N $1,300per tank* $ 700 per tank* $ 300 pertank*

g. OtherViolation Component Y N $ 1,300 $ 700 $ 300

* per tank or, if compartments, pertank compartment,unless otherwisenoted

Violations and Frequency Subtotal

2. Adjustments (up to 0.5 violations and frequency component per adjustment)

a.Willfulnessof theviolation

b. Historyof noncompliance

c. Actionsof thepersonin reporting,containingand cleaningup any dischargeor threat of discharge

d. Damageor injury to statewatersor theimpairment of their beneficial use

e.Costof containmentandcleanup

f. Natureanddegreeof injury to or interferencewith generalhealth,welfareandproperty

g. Availabletechnologyfor preventing, containing,reducingor eliminatingthedischarge.

Adjustments Subtotal

3. Economic Benefit of Noncompliance

4. Ability to Pay (based on information supplied by the party) ( )

Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after July 1,
2005, and $25,000 per day per violation for previous violations)

$

Note: If thereis a violationof C (1) throughC (4), thenthe appropriateWorksheetshould beused separately to
addressthatviolation.
Comments:
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J. GROUND WATER AND SURFACE WATER

With theconsentof any person in violation of thechapteronGroundWater
Management,Va.Code§ 62.1-254, et seq., or its associatedregulations,orders,or
permits,theBoard may provide, in an orderissuedby theBoardagainsttheperson,for
thepaymentof civil chargesof $25,000for eachviolation.109 Staff should calculatean
appropriatecivil chargeor civil penalty usingthefollowing Worksheet.

Serious,Moderate, andMarginal rankingsarebasedon theannualwater
withdrawals of thefacility and theenvironmentalharm(e.g., groundwatermanagement
areas,saltwaterintrusion,populatedareasdependenton theresource,etc.). In the
absenceof specific environmental harm or areasmoresensitiveto excess withdrawal, a
Marginal rankingis to beused for facilities permittedto withdraw 10million gallonsor
lessannually, Moderatefor facilities permittedto withdraw lessthan1 billion gallons but
morethan10million gallonsannually, andSeriousfor facilities permittedto withdraw 1
billi ongallonsor moreannually. In thecaseof unpermitted withdrawals,best
professionaljudgmentis to beusedto estimatetheannual withdrawal wherewithdrawals
werenot meteredor readingsmaybesuspect.Charges for thecategory of violations
“Other,Violationsof Special ConditionsNOT listedabove, etc.” is based uponthe
impactor potentialimpact to theresourceand theregulatoryprogram.

TheGroundWaterWithdrawal Civil ChargeWorksheetfurtherdiscusses the
appropriateclassificationfor violations. Theviolations are generallyperoccurrence. In
the“ComplianceHistory” adjustment, staff considerprior violationsof anyWater Law,
regulation,order,or permit in thepreceding36 months. Prior violationsincludeany act
or omissionresulting in an“enforcementresponse,” e.g., aWarningLetter,NOV, or
otherenforcementdocument. TheDepartmentdoesnot considerWarningLettersand
NOVs thatit did not pursue(e.g., mattersthatwereclosed without theissuanceof a letter
of agreement,consentor administrative order,consentdecree, or courtorder).

With theconsentof any person in violation of thechapteronSurfaceWater
ManagementAreas,Va. Code§ 62.1-242,et seq., theBoard may provide,in anorder
issuedby theBoardagainsttheperson,for thepaymentof civil charges$1,000for each
violation.110 Althoughnot requiredby statute,staff shouldcalculateanappropriatecivil
chargeor civil penaltyfor eachviolationusingthefive statutoryfactorscitedin the
Introductionof this guidance.

If thesurfacewaterwithdrawal is subjectto aVWPPPermit,thecivil chargeor
civil penaltyshouldbecalculatedas describedin Section IV G.

Adjustmentsmaybemadein theERP,astheyarefor generalWater Programs
charges.Theseadjustment factorsarediscussedabovein SectionIV E. Thejustification
for applying anadjustmentshouldbereasonableanddocumentedin theERP.

109 Va.Code§ 62.1-270
110 Va.Code§ 62.1-252
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GROUND WATER WITHDRAWAL CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code§ 62.1-270(A)

Reg./Id.# NOV Date

Potential for Harm
(Potentialfor Harm andSeverity)

Facility/Responsible Party

Data Serious Moderate Marginal Amount
1. Violations and Frequency (Severity and

Environmental Harm)
$ (x) occurrences $ (x) occurrences $ (x) occurrences

a.Daily withdrawallimits (perday) Y N 1,000 (x) ____ 500 (x) ____ 100 (x) ____

b. Monthly withdrawal limits (permonth) Y N 2,000 (x) ____ 1,000(x) ____ 500(x) ____

c. Annual withdrawallimits Y N 4,000 (x) ____ 2,000(x) ___ 1,000(x) ____

d. Failureto submit quarterly monitoring
reports (perquarter)

Y N 1,000 (x) ____ 500 (x) ___ 200(x) ____

e.Unpermittedwithdrawal Y N 10,000 (x) ____ 5,000(x) ____ 1,000(x) ____

f. Failureto submit appropriatepermit
application

Y N 4,000 (x) ____ 2,000(x) ____ 1,000(x) ____

g. Failureto report/incompleteor improper
reporting (requestedapplication, water audit,
newwell, etc) (per event)

Y N 2,000 (x) ____ 1,000(x) ____ 500(x) ____

h. Failure to mitigate Y N 10,000 (x) ____ 5,000(x) ____ 1,000(x) ___-

i. Failure to install and/or maintainequipment
or otheroperationaldeficiencies

Y N 2,000 (x) ____ 1,000(x) ____ 500(x) ____

j. Other,Violation of Permit, Special
Exceptionsor SpecialConditionsNOT listed
above (perevent)

Y N 2,000 (x) ____ 1,000(x) ____ 500(x) ____

Violations and Frequency Subtotal

2. Adjustment Factors

a.Degreeof Culpability (Severity and
Environmental Harm)

Y N Low = 0 Medium= (x) 0.5 High = (x) 1.0

b. History of Noncompliance(past36 months)
(Compliance History)

Y N If yes,then = (x) 0.5

c. Violationof Order or Decree(Compliance
History)

Y N n (x) 2 n (x) 1 n (x) 0.5

Adjustment Subtotal

3. Economic Benefit of Noncompliance (Economic Benefit)

4.Ability to Pay (based on information supplied by the responsible party) (Ability to Pay) ( )

Total Civil Charge/Civil Penalty (may not exceed $25,000 per day per violation) $

Comments:
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K. ANIMAL FEEDING OPERATIONS AND POULTRY WASTE

UnderCode§ 62.1-44.17:1(J),permitteesin violationof confinedAnimal
Feeding Operation(“AFO”) general Virginia Pollutant Abatement(“V PA”) permitsare
subjectto amaximumcivil chargeof $2,500. UsingtheAFO Civil Charge/Civil Penalty
Worksheet, staff assessappropriatecivil chargesonapersettlement actionbasis.

In calculatingtheappropriatecivil charge,staff assessthegravity-based
componentof thecharge by selecting theappropriateviolationcategoryandmultiplying
theindividualchargenotedby thenumberof occurrencesof theviolation. After
calculatingchargesfor each violation category, staff add thechargesto arriveat a
subtotal. Thenoncomplianceperiodconsidered shouldgenerally belimi tedto six
months. Aggravatingfactors,includingthreatsto humanhealthandsafety,
environmentaldamagecaused by theviolation,administrativeorder or judicial decree
violationsor anyevidenceof deliberateactsor omissionsarethenconsidered.If an
aggravatingfactor is present,staff multiply thechargesubtotalby theaggravatingfactor
multiplier of 1.5andaddit to theSubtotalto arriveat thecivil charge.

Adjustmentsmaybemadein theERP,astheyarefor generalWater Programs
charges.Theseadjustmentfactorsarediscussed abovein SectionIV E. Thejustification
for applying anadjustmentshouldbereasonableanddocumentedin theERP.

TheTotal Civil Chargeminusadjustmentsresultsin theFinal Recommended
Civil Chargein theERP. In no event maytheFinal Recommended Civil Chargefor
AFO generalpermit violationsexceed$2500. However, onsiteviolationsnot addressed
undertheAFO section of theWater Law (e.g., dischargesof pollutantsto statewaters
without apermit),donot fall under thestatutory penaltycapandshouldbeassessed
separatelyusing thegeneral WaterCivil Charge/Civil Penalty Worksheet.

UnderVa. Code§ 62.1-44.17:1.1, poultry wastemanagement civil chargesmay
beimposed.Any personviolating this section, or its associatedregulations, orders,or
permits,shallbesubjectonly to theprovisionsof §§62.1-44.23and62.1-44.32(a),
exceptthatanycivil chargeshall not exceed $2,500for anyconfinedanimalfeeding
operation coveredby aVPA permit. A PoultryWasteCivil Charge/Civil Penalty
Worksheetfor suchviolationsfollows.

Both theAFO andthePoultryWasteWorksheetsmayapplyto operationswhere
bothactivities takeplace.

Adjustmentsmaybemadein theERP,astheyarefor general WaterProgram
charges. Theseadjustmentfactorsarediscussed abovein SectionIV E. Thejustification
for applying anadjustmentshouldbereasonableanddocumentedin theERP.
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AFO CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code§ 62.1-44.17:1(J)

Reg./Id. # NOV Date

Potential For Harm
(Environmental HarmandSeverity)

Facility/Responsible Party

Data Serious Moderate Marginal Amount
1. Violations and Frequency (peroccurrenceper
inspectionunlessotherwisenoted) (Severity and
Environmental Harm)

$ (x)
occurrences

$ (x)
occurrences

$ (x)
occurrences

(a) Failure to monitorsoils, wasteor groundwater Y N 1,000(x) ___ 500 (x) ___ 200 (x) ___

(b) Failureto maintainrecords Y N 1,000(x) ___ 500(x) ___ 200 (x) ___

(c) Improperdocumentation of liner, seasonalhigh
water table,siting, designand construction

Y N 500 (x) ___ 300(x) ___ 100(x) ___

(d) Improperoperationandmaintenanceof waste
storagefacility (perincident)

Y N 1,000 (x) ___ 500(x) ___ 200 (x) ___

(e) Improperoperationandmaintenanceof equipment
(per incident) (includingbut not limitedto checking
for leaks,calibrations,havingmanufacturer’s
manualsonsite)

Y N 1,000 (x) ___ 500(x) ___ 200(x) ___

(f) NMP Violations (perincident) Y N 1,000(x) __ 500(x)___ 200 (x) ___

(g) Evidenceof breached buffersor runoff (perincident) Y N 1,000 (x) __ 500(x) ___ 200(x) ___

(h) Operatortrainingrequirementsnotmet Y N 500(x) __ 300(x) ___ 100 (x) ___

(i) Insufficientnoticeprior to animal placementor
utilizationof newwastestoragefacilit ies

Y N 500 (x) __ 300(x) ___ 100(x) ___

(j) Improperclosureof wastestoragefacility Y N 1,000(x) __ 500(x) ___ 200 (x) ___

(k) Other violations Y N 1,000(x) __ 500(x) ___ 200 (x) ___

Violations and Frequency Subtotal

2. Adjustment Factors (multiply the Subtotal by 1.5 if any of the following factors apply) (circle) (Environmental
Harm, Compliance History, and Severity) (Add to Violations and Frequency Subtotal)

Threat to HumanHealth or
Safety

EnvironmentalDamage
Administrative/ Judicial
Order Viol.

Evidenceof DeliberateAct
or Omission

Adjustment Factor Subtotal

3. Economic Benefit of Noncompliance (Economic Benefit)

4.Ability to Pay (based on information supplied by the responsible party) (Ability to Pay) ( )

Total Civil Charge/Civil Penalty (not to exceed $2500 when covered by a VPA permit) $

Comments:
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POULTRY WASTE CIVIL CHARGE/CIVIL PENALTY WORKSHEET
(for any confined animal feeding operation covered by a Virginia Pollution Abatement permit)

Va. Code§ 62.1-44.17:1.1
Reg./Id. # NOV Date

Potential For Harm
(Environmental Harm and Severity)

Facility/Responsible Party

Data Serious Moderate Marginal Amount
1. Violations and Frequency (per occurrenceper

inspectionunlessotherwisenoted) (Severity
and Environmental Harm)

$ (x)
occurrences

$ (x)
occurrences

$ (x)
occurrences

(a) Failure to monitorsoils, wasteor
groundwater

Y N 1,000(x) ___ 500(x) ___ 200(x) ___

(b) Failureto maintainrecords Y N 1,000(x) ___ 500(x) ___ 200(x) ___

(c) Transferof more that 10 tonsof poultry
wastewithoutproviding thenutrientanalysis
or fact sheetto recipient

Y N 500(x) ___ 300(x) ___ 100(x) ___

(d) Improperdisposalof mortalities Y N 1,000(x) ___ 500 (x) ___ 200(x) ___

(e) Improperstorageof poultry waste Y N 1,000(x) ___ 500(x) ___ 200(x) ___

(f) Improperoperationandmaintenanceof waste
storagefacility (per incident)

Y N 1,000(x) ___ 500 (x) ___ 200(x) ___

(g) NutrientManagementPlan(NMP)
Violations (perincident)

Y N 1,000(x) ___ 500(x) ___ 200(x) ___ 

(h) Improperwinter landapplicationof poultry
wasteor landapplication to soilsthatare
saturated

Y N 1,000(x) ____ 500(x) ___ 200(x) ___

(i) Evidenceof breachedbuffersor runoff (per
incident)

Y N 1,000(x) ___ 500(x) ___ 200(x) ___

(j) Improperclosureof poultrywastestorage
facility

Y N 1,000(x) ___ 500(x) ___ 200(x) ___

(k) Operatortrainingrequirementsnotmet Y N 500(x) ___ 300(x) ___ 100(x) ___

(l) Otherviolations Y N 1,000(x) ___ 500(x) ___ 200(x) ___

Violations and Frequency Subtotal

2. Adjustment Factors (multiply the Subtotal by 1.5 if any of the following factors apply) (circle) (Environmental
Harm, History of Non Compliance, and Severity) (Add to the Violations and Frequency subtotal). 

 

Threat to HumanHealth or
Safety

EnvironmentalDamage
Administrative/ Judicial
OrderViolation

Evidenceof DeliberateAct
or Omission

Adjustment Factor Subtotal

3. Economic Benefit of Noncompliance (Economic Benefit)

4.Ability to Pay (based on information supplied by the responsible party) (Ability to Pay) ( )

Total Civil Charge/Civil Penalty (not to exceed $2,500 when covered by a VPA permit) $
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ATTACHMENT 1 - ACRONYMS

AFO- Animal FeedingOperation
AST – AbovegroundStorageTank
BACT - Best AvailableControl Technology
BART: BestAvailableRetrofit Technology
BMP – BestManagementPractices
CFR - Codeof Federal Regulations
DE – Division of Enforcement
DMR – DischargeMonitoringReport
E&S - ErosionandSediment
EMS – Environmental Management System
EPA– U.S.EnvironmentalProtection Agency
ERP - EnforcementRecommendationandPlan
gpd– GallonsPerDay
HAPs- HazardousAir Pollutants
HPV - High Priority Violator
ICA – Illegal Competitive Advantage
LAER - LowestAchievableEmissionRate
MACT - MaximumAvailableControl Technology
NAAQS- NationalAmbientAir Qualit y Standards
NESHAP- NationalEmissionStandardfor HazardousAir Pollutants
NOV - Noticeof Violation
NMP – NutrientManagementPlan
NSPS- NewSourcePerformanceStandard
O&M - OperationsandMaintenance
PCBs - PolychlorinatedBiphenyls
PSD- Preventionof SignificantDeterioration
RACT - ReasonableAvailableControlTechnology
SEP – SupplementalEnvironmental Project
SM - SyntheticMinor
SNC - SignificantNoncompliance(WaterPrograms);SignificantNoncomplier(Hazardous

WasteProgram)
SSO– SanitarySewerOverflow
STP – SewageTreatmentPlant
SWPPP– StormWaterPollution Prevention Plan
TLV – ThresholdLimit Value
TMP – ToxicsManagementPlan
UST- UndergroundStorageTank
VAC - VirginiaAdministrative Code
VOC - VolatileOrganicCompound
VPA - VirginiaPollutionAbatement
VPDES - Vi rginiaPollutionDischargeEliminationSystem
VWPP – Virginia WaterProtection Permit Program



ii

ATTACHMENT 2 – ENFORCEMENT RECOMMENDATION AND PLAN - CIVIL
CHARGE/CIVIL PENALTY ADJUSTMENT FORM – ALL MEDIA

CONFIDENTIAL
(Until Enforcement Case is Completed)

(Attach to Enforcement Recommendation and Plan)

Facility/Responsible Party Per./Reg. No. Enforcement
Action No.

NOV Date

Data Amount
Total Civil Charge/Civil Penalty from Worksheet(s)
1. Adjustments before Economic Benefit of Noncompliance
a. Cooperativeness/Quick Settlement Y N

b. Promptnessof InjunctiveResponse/GoodFaithEffort
to Comply

Y N

c. (Air Programs only) – Statutory Judicial
Considerations

Y N

d. (Water and Waste Programs only) –
Size/Type/Sophistication of the Owner/Operator

Y N

Subtotal (Consult with DE staff if over 30% of
gravity-based amount)

Y N

2. Adjustments to Worksheet Total
a. Problemsof Proof Y N
b. Impactsor Threat of Impacts(or LackThereof)to

HumanHealthor theEnvironment
Y N

c. PrecedentialValueof theCase Y N
d. Probability of Meaningful Recoveryof aCivil

Charge/Civil Penalty
Y N

e. Liti gationPotential Y N
Subtotal (Consult with DE staff) Y N

3. Total Adjustments
4. Increase for continuing or uncorrected violations,
economic benefit from delay

Y N

5. Adjusted Total Civil Charge/Civil Penalty

Justifi cation:
Preparedby:
__________

Approvedby:
___________


